





~; 
4 
dA 


THI 


A MONTHLY 


NEW JERSEY LAW JOURNAL 


PERIODICAL, 


Devoted to State Law News and Literature. 


Vou. 3. JANUARY, 1880. No. 1. 
NOTES. 
In beginning a new year the editor | Federal Courts in this District, for 


ventures to express the hope that this 
journal may now accomplish all that 
should be required of a journal of the 
law in New Jersey. 

There are various demands made of 
It must contain 
a series of selected reports of the de- 
cisions of all our higher courts, and 


such a journal. 


this with several ends in view: first, 
that the decisions may be known to the 
bar with the least possible delay; second, 
in order to furnish a set of reports which 
shall answer all the practical purposes 
of those who cannot buy the regular 
series ; and third, to furnish lawyers 
of other States with the reports of 
such of our cases as are peculiarly im 
portant and most generally interesting. 
Again, in order to keep pace at all with 
the rapid increase of judicial decisions, 


such a journal must publish outlines 
or abstracts of many of _ the 
numerous opinions which are filed 


every month in Trenton, and this, it 
may be said in passing, involves much 
more care and labor than the publica- 
tion of the case in full. Besides the 
decisions of the State Courts, it is 
essential that a New Jersey law jour- 
nal should contain the decisions of the 
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these are not only of great interest 
to all lawyers both within and without 
the State, but are regularly 1eported 
Another 
portant fanetion of the New Jersey Law 


inno other way. very im- 
JouRNAL is to catch and preserve those 
oral decisions by which so much of the 
law is made, for if these decisions are 
not generally known they must be 
made over and over aguin, and each 
lawyer can only learn the law by strug- 
gling with the question himself and 
getting a decision upon his own case. 
There is a strong demand, too, for the 
publication of the opinions of the In 
ferior Courts. 
learned 


Many of these are 
and conelusive, and all are 
worthy of publication, if only because 
they the 
and can be made 


express views of a court 


known in no other 


way. ‘The busier members of the bar 


have little time to read the cases re- 


ported in full, and they demand that 
the Journan should call their attention 
to cases of special importance and 
should express in a few words the doe- 
trines of the current decisions and 
their bearing on the cases which have 
gone before. It is important also for 


the bar of a State, that there should 
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be some medium for the discussion of 
questions of pure law anda matters of 
administration and practice. 

The conductors of Tue Law Journan 
propose to do all in their power to 
satisfy all these requirements and the 
many other demands of which they are 
fully aware, but they cannot do this 
without the co-operation of the mem- 
bers of the bar of New Jersey. It is 
impossible that a journal which is lim 
ited in its scope to the law of so small 
a State should be furnished with all 
the usual means for collecting news, 
reporting and digesting cases and ob- 
taining valuable articles. In order that 
such a journal should be properly con- 
ducted it is not only necessary that it 
should be supported by the subscrip- 
tions of all the members of the bar 
who take any interest in legal ques 
tions, but that they should  co- 
operate with the editor by reporting 
for Tue JournaL any oral decisions 
which may come within their notice, 
and sending the editor bits of legal 
information and any personal news that 
may be ot interest to the profession ; 
and it would add greatly to the value 
of Tue Journar if the bar would use 
its columns freely for the discussion of 
questions connected with the law and 
the methods of administering justice. 

In Argall v. Pitts,9 N. Y. Weekly 
Dig. 12, an attempt was made on the 
part of a mortgagee to bold the gran 
tee of the mortgaged premises liable 
for the deficiency to the extent of the 
rents received by him, although he had 
not assumed the mortgage but had 
only bought subject to the mortgage 


and taxes. There was a deficiency on 


the sale, and the defendant had re- 
ceived $3,000 of rents, and the taxes 
and water rates amounted to $2,130.01. 
It was held that the fact that the de- 





fendant had received the rents and 
profits of the preniises did not make 
him liable to the amount thus received 
for the taxes and interest on the mort- 
gage ; that mere possession of lands, 
receiving the profits thereof, never 
makes any one liable for the taxes, 
“and the mere possession of mortgaged 
premises does not render the posses- 
sor who receives the profits liable to 
pay or keep down the interest on the 
mortgage. A mortgagee can only be- 
come entitled to the rents of mortgag- 
ed premises by commencing a suit in 
foreclosure and procuring the appoint- 
ment of a receiver, and then he will be 
confined to the rents and profits accru- 
ing during the pendency of the suit.” 


Wuen a man has sold goods to one 
man for the use and benefit of another, 
if he brings suit against the first and 
by some failure uf justice is unable to 
recover against him, his first impulse 
is to bring suit against the other. He 
has parted with his goods and some- 
body ought to pay for them; the man 
who bought them has avoided his lia- 
bility, the other man has had the ben- 
efit of the goods and he surely ought 
to pay for them. A peculiarly meritori- 
ous case of this kind arose in the Su 
preme Court of Mississippi, 24 Alb. 
Law Journal 471. Deluney bought 
gvods of Robinson and Stevens for the 
benefit of Hendricks; the credit was 
given entirely to Deluney but Hen- 
dricks used the goods and afterwards 
acknowledged the correctness of the 
account against Deluney and promised 
orally to pay it. Deluney was sued 
but denied the liability and the plain- 
tiffs failed to recover against him. 
They then brought a suit against Hen- 
dricks relying on his promise and the 
moral consideration to supportit. The 
court held that the promise was a 




















promise to pay the debt of another, 
and not being in writing, was within 
the statute of frauds; the moral con- 
sideration amounted to nothing in law 
and the fact that the defendant had 


received the goods created no liability ; 


to pay for them. It was, the court 
said, as if a merchant had taken a beg- 
gar into a shop and furnished him with 
a suit of clothes and then had failed to 
pay for it. The beggar would not be 
liable to the tailor. 


In Boese, receiver, v. Ning, et al., 
assignees, 9 N. Y. Weekly Dig. 1, the 
effect of the bankrupt law upon the 
New Jersey assignment law is con- 
sidered by the New York Court of Ap- 
peals. An assignment having been 
made by a debtor for the benefit of 
his creditors under the statute of New 


Jersey, a suit was brought in New | 


York to declare the assignment void 
on the ground that the New Jersey 
statute was in the nature of a bank- 
rupt law and had been superseded by 
the general bankrupt act of the United 
States. In the opinion of the New 
York Court, the only question 
whether the other provisions of the 
insolvent act are so bound up with 
section 14, which relates to the dis- 
charge of the debtor, that the whole 
system must fall because that section 
was rendered inoperative by the bank 
rupt law. This section, which enables 
a debtor to coerce his creditors to dis- 
charge him from bis debts on receiving 
a ratable dividend of his existing assets 
under pain of losing all claim upon 
those assets, was regarded as being 
beyond a doubt in the nature of a bank- 
rupt law and therefore suspended dur- 
ing the operation of the general bank 
rupt act. The court held, however, 
that section 14 was not an essential 
part of the system and scheme of the 


was 
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New Jersey act, but that, without this 
section, the act provided a convenient 
method for a debtor to make an equal 
distribution of his assets without ref- 
erence to a discharge, and that in this 
case the legal presumption was that 
the debtor had made use of the means 
provided by the act, merely for the 
purpose of having his property dis- 
tributed by an assignee of his own 
choosing than through the 
bankrupt court, which he had a per- 


rather 
fect right to do. 


In the matter of 7itus B. Eldridge, 
9N. Y. Weekly Dig. 6, an attorney, 
for the purpose of procuring deposi- 
tions of several witnesses, which should 
be as favorable for his purposes as 
to 
such witnesses in considerable sums, 


possible, sent money beforeband 


and prepared beforehand the answers 
to be made by them to the interroga- 
tories annexed to the Commission. 
The depositions of the witnesses prov- 
ed to be almost wholly false; but it 
did not clearly appear that the attorney 
knew that the contents of the deposi- 
tions were false. It was held that 
although the facts were insufficient to 
establish the charge of subornation of 
perjury, yet the conduct of the attorney 
was entirely improper and reprehensi- 
hle, and deserved the censure of the 
court. The attorney was suspended 


for three years. 


In The Chesapeake & Ohio Canal 
Co. v. Ray, U. 8. Supreme Court, Oct. 
Term, 1879, Strong, J., reading the 
opinion of the court, says: Notwith- 
standing what was said in some of the 
old cases, it is now recognized doc- 
trine that the terms of a contract under 
seal may be varied by a subsequent 
parol agreement. Certainly, whatever 
may have been the rule at law, such is 
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the rule inequity. Dearborn v. Cross, 
7 Cow. 48; LeFevre ‘v.” LeFevre, 4 
Serg. & Rawle 241; Fleming v. Gil 
bert, 3 Johns. 528.% These are cases 


at law. Numerous others might be 


cited. The rule in equity is undoubted. 


In Murray v. Ager, U. 8S. District 
Court, Dist. of Columbia, Dee. 8th, 
1879, a bill in equity was filed by Mur- 
ray, a judgment creditor of Ager, for 
the purpose of subjecting defendant's 
interest in a patent-right for a flouring 
process to the lien of plaintiff's judg- 
amounting to $2,000. 


ment at law, 
The defendant demurred to the bill on 
the gronnd that the property being a 
riglt co extensive the United 
States, it therefore had no “loeal habi 
tation,” and was not within the juris- 
diction of the McArthur, J., 
overruled the demurrer, holding that, 
having obtained jurisdiction of the 
parties interested in the property, the 
it through 


with 


court. 


eourt could operate on 
them,fand that a patent-right could 
thus be reached. 

This is a novel case, and the ruling 
is an important one to persons dealing 
in or owning patent rights. See Steph-| 
ens v. Cady, 14 How. 528. 

Tue subject of riparian rights is dis- 
cussed very fully by Potter, J., of the 
Supreme Court of Rhode Island in 
Providence Steant Ca. *¥. 
Providence, eéte., Steamship Co., July 
1879. 
platted his land into streets and lots 


Engine 





In this case a riparian owner 


und made on the plat a declaration 
that the streets were equally appurte- 





nant to each of the lots and that the 


grantees of the lots were equally en- | 
One 


titled to the use of the streets. 


high water mark. It was afterwards 


fendant who had bought all the lots 
upon that street. The complainant, 
who had bought other lots, filed a bill 
against the defendant to compel him 
to re-open the streets. The defendant 
contended that the platting of the 
street was of no effect because the 
land over which it was laid was flowed 
by tide water, and that at any rate the 
defendant, owning all the lands on the 
street, was entitled to close it. It was 
held that the defendant having bought 
his lots with reference to the plat, was 
estopped from denying the validity of 
it, and that the streets being appur- 
tenant to all the lots and leading to 
tide water it could not be closed against 
the plaintiff. Potter, J., considered 
very fully the question whether the 
streets ever had any lawful existence, 
which involved the title of the shore 
owner to land between high and low 
water mark. He held that the shore 
owner has a substantial right of prop 
erty in the shore which is the subject 
of conveyance and that the State has 
not a title in fee simple to these lands, 
but only a title for the purpose of pro 
tecting certain general public rights. 
It holds them in trust for certain pub 
lie uses and has not such property in 
them as it has in its public buildings. 
That if the State owned such valuable 
property as this and could turn it into 
money, it was strange that in all the 
periods of distress it had gone through, 
no one had ever thought of selling the 
shores of navigable waters for the pur- 
pose of lessening taxation. Referring 
to numerous cases in England and 
America in support of his view, the 
judge criticises the decision in Stevens 
v. Paterson and Newark R. BR. Co., 4 
Vr. 532 and the cases in New York and 


of the streets when platted was below|Iowa which hold the same doctrine. 


He says, “These decisions were made 


filled up and then closed by the de |in States pecuuliarly situated in regard 
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to railroad corporations,” and adds;|absence of uniform laws throughout 
| 


“I think the extreme rights claim-| 
ed for the State by these decisions 
are in conflict with the general course. 
of decisions in other States, and with | 
many cases in New Jersey itself” and 
refers to Stockham v. Browning, 3 C. 
E. G. 380, and to Cooley on Const. 
Limit. 544. 


the country and the want of a general 


registration will, however, produce 
great inconvenience. 





Iv is of the utmost importance that 
laws limiting the salaries of the Chan- 
cellor and the judges should be altered 
at this session of the Legislature, so 
that the compensation of the judicial 





In United States v. Steffens, Same v. 
Witteman and Same v. Johnson, et 


al., Oct. Term, 1879, 7 Wash. Law 


Rep. 528, the Supreme Court of the| 


United States decide that the legis. 
lation of Congress in regard to trade 
marks is unconstitutional and void. 
The court held that property in trade 
and 


and 


marks has long been recognized 
protected by the common law 
the statutes of the States and does not 
owe its existence to the act of Congress 
providing for their registration in the 
Patent Office; that 
neither an invention nor discovery, nor 
the writing of an author within the 


a trade mark is 


meaning of the copyright laws ; that as | 
a regulation of commerce, the action of 
Congress is limited by the constitution 
to their use in “commerce with foreign 
nations, among the several States and 
with the Indian tribes,” and that the 
legislation not being so limited is alto 
gether void for want of constitutional 
authority. The result of this is that 
trade marks depend for their protection 
entirely upon the laws of the several 
States. The common law 
effectual remedies both at law and 


furnishes 
in 
equity (see Upton on Trade Marks) 
and in this State there is a stringent 
penal statute against counterfeiting 


trade marks and the sale of goods hay- 
ing thereon any forged or counterfeited 
stamps or labels ‘of any mechanic or 


officers to be appointed during the 
| present year may be made worthy of 
‘the dignity of the office and commen- 
surate with the labor which it involves. 
A chancellor and three judges of the 
Supreme Court are to be appointed 
before the next meeting of the Legis- 
lature and their compensation cannot 
during their terms of 
The present incumbents of the 


be inereased 
office. 
offices could hardly afford to aecept re- 
appointments with the prospect of 
serving five years on so small an in- 
come, and it would be hard to induce 
the best men at the bar to forego their 
prospects of steadily increasing practice 
for judicial honors and the certainty of 
only four or five thousand a year. 
Justice should be made cheap to the 
suitor, butnot by getting cheap judges. 
The State can well afford as a matter 
of economy to pay all that is necessary 
to maintain the high character of its 
judiciary. If any change is to be made 
it should be done now before the new 
appointments are made, for if it isdone 
afterwards the effect will be to give 
some of the judges one amount and 
Our own opinion is, 
and we have frequently insisted upon 
it, that the salaries should be increased 


some another. 


and the fees taken away entirely. That 
a judge should take a fee is repugnant 
to the sense of decency and good mor- 
als of those who have not been accus- 


tomed to sucha system. The question 





manufacturer with knowledge of the 
fraud, Rev. p. 259, Sec. 186. The 





of convenience and practicability is 
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entirely secondary to a question of pro 
priety of this kind. The only dignified 
and proper system is to give a judge 
such compensation as his position re- 
quires and then demand of him that 
he shall do whatever work it may be 
his duty to do in the discharge of his 
high office. 


In our last number, p. 378, we pub-| 


lished a note from the Solicitor's Jour 
nal upon a case in which a woman was 
indicted for the murder of her husband 
as an accomplice to his suicide. Sev- 
eral English authorities were cited and 
the law was declared to be that if two 
persons agree together to commit sui- 
cide and one of them survive, the sur- 
vivor is guilty of murder. There is a 
case in the early Massachusetts re 
Bowen, 13 


ports, Commonwealth v. 


Mass., in which the same doctrine was | 


laid down and an indictment was sus- 
tained, but in Paterson’s Conductor 
Generalis 158, we find this quotation 
from Dalton’s Justice, 159: “If the 
constable or other officer shall volun- 
tarily suffera thief being in his cus 
tody to go into the water to drown 
himself, this escape is felony in the 
constable.” It appears to be the escape 
rather than the abetting of the suicide 
which the writer denounced as a felony. 
One felony was enough, however, to 
hang the constable and it was escape 





[ CONTRIBUTED. | 

THE COURT OF CHANCERY AND 
| MENTAL UNSOUNDNESS. 
| An idiot or born fool is one that has 
'had no understanding from birth, and 
lis, therefore, conclusively presumed by 
‘law never to be able to attain any. 
/One born deaf, dumb and blind is pre- 
sumed, though not conclusively, to be 
‘an idiot. A non compos mentis is either 
|a lunatic, or one who, once having had 
| understanding, by 
| other accident has lost the use of his 
| reason, or one who has become deaf, 

A lunatic is one who 
has Ineid intervals, attributed to the 
changes of the moon in many cases. 
‘Sach is the law laid down in Black- 
istone, I Com., 302304 (Sharswood’s 
| edition.) 
It will be seen that there are three 
classes of persons on compos, and 
is a legal term, exactly 


disease, grief or 


/dumb and blind. 


| that * lunatic ” 
‘defined ; that it is not equivalent to 
/non compos, but the name of one of 
the three classes into which non compos 





|is divided. 

| Now let us watch the legal “ wisdom 
'of successive ages” of the Court of 
| Chancery wrestling with the problems 
of Idiocy and Mental Unsoundness. 

| Lord Hardwicke (about 1751 A. D.) 
| thought that to Le on compos implied 
}a total deprivation of sense. And in 


and not suicide which the author had| the case of a return in which the sub- 
in hand. If theconstable had had half | ject was found to be an incapable, not 
the subtilty which was used so cruelly | fit for the management of person or 
upon Bernardo del Carpio when he | property, he laid it down that the re- 
asked for his father and received his |turn should be (as it had been, except 
father’s corpse, he might have produc- | in two or three instances) ‘ dunaticus, 
ed the body and insisted that he had| non compos mentis,insancwe mentis and 
literally obeyed the injunction of the| the like.” See the cases: 3 Atk. 1€8 ; 
writ, for the writs we have received from }2 Ves. Sr. 401. 
our English forefathers are rather | But Lord Eldon, in 6 Ves. 272, held 
heathenish affairs and take no notice |it was not necessary to prove unsound- 
sie of mind, but only incapacity. And 





whatever of the soul. 
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‘in 8 Ves. 66, he remarked of the case 


* then before him that it did not seem 


to be one of insanity, but if one was 
not fit for the management of his own 
affairs it was enough. He admitted 
Lord Hardwicke would not have gone 
so far in sustaining the jurisdiction. 
Further on we hear Lord Erskine,12 
Ves. 445, actually giving as a reason 
for not using the term “insane” (in a 
case of mental weakness) that it 
“ would cast upon the family a suspi 
cion of hereditary taint!” He went on 
to declare that a person might bea 
non compos by reason of old age, but 
the return must be that the subject 
was “of unsound mind so as not to be 
able,’ ete. That is, if we may venture 
upon any attempt at getting at the ex- 
act state of his Lordship’s judicial mind 
on the subject, he thought that mental 
weakness and incapacity were equivalent 
to loss of reason, but that it would not 
be at all proper to use the legal terms 
which had been used to describe such 
loss. He would not for the world say 
of a subject that he was dunaticus, non 
compos mentis, insane mentis or in- 
sane—it might hurt somebody’s feel 
ings; but he could, he thought, bring 
himself to the point of saying ‘“ un- 
It would not 
be legal to say that a man was unfit to 


sound mind, so as,” ete. 


do so and so, but highly legal to use 
the magical formula, “ unsound, so as 
to be unfit.” We are brought to the 
point of wondering whether, after all, 
this Lord Chancellor had any antipathy 
to Latin, or to Latin alittle Anglicized. 
He seems to be deciding a point of law 
when in reality he is only creating a 
legal phrase. 

In the State of New York, Chancel- 
lor Kent in the case of Barker, recog- 
nized the inconsistency of the English 
vases with each other in regard to the 
question of incapacity or imbecility. 
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But he follows the later English cases 
in sustaining the jurisdiction. His 
decision, however, does not seem to 
be based upon the cases, for they could 
be of no force as precedents in the 
State of New York, dating as they do 
subsequently to our Revolution. He 
does not distinctly say how he reaches 
his conclusion; though be seems to 
hold that Coke’s definition rightly in- 
terpreted includes the case of imbe- 
cility, and he says something about the 
quasi parental office of the Court of 
Chancery, as if that had some influence 
with him. See the case 2 Johns. Chy. 
232. 

If Kent had been asked, “Do you 
mean to hold that an imbecile or an in- 
sapable has ‘lost the use of his reason? 
he would have been able, probably, to 
say either yes or no; but which he 
would have said cannot be guessed at 
from the case in hand. But Chancel- 
lor Walworth, in the case of Morgan, 
7 Paige 237, is not at all ambiguous. 
It is there distinctly laid down that to 
justify the interference of the court the 
unsoundness of mind must be such 
that, if the degree of capacity had never 
been greater since birth, it would have 
been a case of idiocy. Judge Willard, 
Kq. Jurisp. [Ed. 1863] pp. 675,’ 679, 
attempts to explain away this case as 
being an authority only as to the form 
of the return. 

In our own State we have a similar 
ebb and flow of the judicial mind. Take 
the case of Vanankin, 2 Stockt. 187, as 
containing within itself a perfect ex- 
ample of a to and fro motion in the 
legal intellect. Chancellor Zabriskie 
begins by lumping together lunacy, 
mania, and dementia; that is, he says 
lunacy includes the other two. He 
likewise pronounces that if such un- 
soundness existed as made a person 
incapable, and if the unsoundness was 
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caused by dementia or other mental |of mind, unlike idiocy and lunacy, does 
alienation, the subject might legally be | not convey a distinct and definite idea, 
held to be a lunatie and of unsound|and we are inclined to think Judge 
mind. And after a brief space we find| Willard is wrong when, alluding to 
him placidly stating that there must be | this (Equity Jurisp. p. 681,) he says: 
a total deprivation or suspension of |The fault here is not in the law, but 
the powers of mind ; that to be subject | arises from the nature of the subject 


to Chancery jurisdiction one must be |itself.” J. B. W. 
either an idiot, a lunatic, ov a person ——-- 

' : . 
of unsound mind. And finally he flatly [ CONTRIBUTED. | 


BILL OF PARTICULARS UPON AN 


asserts that on compos implies a total 
deprivation of sense. wenn en 


In the subsequent case of Collins, 3 peated 
C. E. G. 253, the imbecility, it is held, Judge Christiancy said in People v. 
must amount to unsoundness of mind. |McKinney, 10 Mich. 54: “A general 
If the case had stopped there we would |indictment for embezzlement forms a 
have been as much enlightened as if| proper case for enforcing a call for a 
it had been said the imbecility must|bill of particulars under the general 
amount to an abracadabra; for judg- charges. * * * An order for a bill 
ing by the antecedent cases, it is hard-|of particulars, under an indictment for 
ly too much to say that the collocation | embezzlement, should never be refused 
of words, “unsoundness of mind”| when the Court can see any reason to 
means everything by turns and noth-|suppose it necessary to inform the de. 
ing long. However, from this case on|fendant of the particular transactions 
we may indulge the pleasing hope that | or instances intended to be proved, so 
we have forever quitted the tossings of|as to enable him to meet them.” This 
a fluid phraseology, that changes shape |it is submitted is a fair expression of 
and runs into various forms before we| the law as administered in this country 
have well begun to see it, for the sat-|and in England. The learned judge 
isfying “feel” of something solid, Per-|also says in the above opinion that to 
haps at last we may put our foot down| refuse an order for such a bill is not 
on something that will stay. The case | ordinarily assignable for error—protest- 
goes on to say what this unsoundness | ing, however, that a flagrant violation 
must be. It must be so great that|of the above rule, a court of errors 
the mind is not able to apply its fue-| would correct appropriately. This last 
ulties to the objects which it should| expression is undoubtedly as matter 





manage ; the subject must be incapa- of strict law a correct exposition of the 
ble of managing his own affairs. Mere|rule that where the court below has 
liability to imposition was held not to! exercised a judicial discretion conferred 
be such a degree of unsoundness as | by law, the appellate jurisdiction will 
that the court can interfere. As to | not revise, unless a clear abuse of that 
this last point compare the case of | discretion or sume manifest injustice is 
Barker cited, supra. shown. Smith v. Bellet, 15 Cal. 23 ; 

In view of this uncertainty and con-| Broaders v. Nelson, 16 Cal. 79; Wheel 
fusion we are not surprised that “writ-|er v. Smith, 13 Iowa 564; Watson v. 
ers on medical jurisprudence have} Walker, 33 N.H. 131; People v. North- 
complained that the term unsoundness lern R. R. Co., 53 Barb. 98; Forrest v. 
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Forrest, 25 N. Y. 501; Merriman, 14 


Vt. 501. Still it will be seen that the 
question of manifest injustice is always 
reviewable. 

Again, when the opinion of the 
judge showed that the order asked for 
was refused, not on the grounds which 
were within his discretion, but because 
the merits of the case were against the 
mover, the appellate court reviewed his 
decision. Artizans’ Bank v. Treadwell, 
34 Barb. 553. The language of the 
court is: “ The judge had the discre- 
tion to refuse the order, upon the 
ground that a case of so much magni- 
tude was a fit case for a more deliber 
ate consideration and investigation 
than were likely to be given to it upon 
If he had decided it 
upon that ground, it perhaps would 


a mere motion. 


not be the subject of an appeal. But 
he did not. Weknow he did not by 
his opinion ; and that is one way—the 
usual way—by which we determine 
whether the order was the result of an 
exercise of the judge’s discretion. In 
such cases when we thus ascertain it 
has not been made for merely discre- 
tionary reasons, it is the subject of ap- 
peal, and liable to be reversed if er- 
roneously decided. McElwain v. Corn- 
ing, 12 Abb. 16; McMahon v. Mutu- 
al Benefit Life Insurance Co., Id. 28 ; 
Beach v. Chamberlain, 3 Wend. 366.” 
To save the ruling from being re- 
viewed, therefore, it must be placed 
purely upon discretionary grounds and 
be at the same time free from manifest 
injustice. But justice is at the same 
time the foundation and vindication of 
this application according to the Peo- 
ple v. McKinney, whenever the charges 
in the indictment are general ; and it 
is submitted that whenever the indict- 
ment is general it itself invites the ap- 
plication, and a refusal is prima facie 
unjust. Mindful that on the authority 


2 
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of State v. Stimson general charges 
would render the indictment bad, yet 
it is authority coroborating the above 
Michigan case that the defendant must 
be advised by particulars, as Chancellor 
Zabriskie justly says in State v. Stim- 
son, 4 Zab. 26: “ In indictments for 
larceny and embezzlement it is usual 
to allege the species, the number and 
the value of the articles stolen or em- 
bezzled ;” and the Chancellor says on 
the previons page of the same report 
that “ some degree of individuality, it 
is admitted, must be given to the of- 
fense with which the defendant is 
charged. In Arch. Crim. Prac. & PI. 
88, the language employed is, “as to 
the certainty required in an indictment, 
it may, I think, be correctly laid down 
thus, that where the definition of an 
offense, whether by a rule of the com 
mon law or by statute, inclades generic 
terms (as if necessurily must) it is not 
sufficient that the indictment sbould 
charge the offense in the sume generic 
terms as in the definition, but it must 
state the spectes—it must descend to 
When the learned Chan 
cellor used the above term, “ species,” 


particulars.” 


and Archbold so terse:y contradistin 
guished “generic terms” from “species, ’ 
the term species was used in each case 
advisedly and in strict accordance with 
the whole line of established authority, 
though not, perhaps, as scholastically 
Whately in his Logie, Bk. 
II, chap. 5. $3, says: “Whatever term 


expressed. 


can be affirmed of several things, must 
express their whole essence, which is 
called the species, or a part of their 
essence, viz: either the material part, 
which is called the genus, or the formal 
and distinguishing part, which is called 
the differrentia, or in common dis- 
course characteristic or something 
joined to the essence ; whether neces- 
essarily, 7. ¢., to the whole species, or, 
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in other words, universally, to every 
individual of it, which is called a prop- 
erty, ov contingently, 7. e., to some in- 
dividuals only of the species, which is 
an accident.” 

It is then clear upon principle that 
some characteristic of the genus must 
be so attached to it as to point definite- 
ly to some species under the genus be- 
fore it will be recognized judicially as 
a description in point of law of goods 
or money stolen or embezzled. “Three 


eggs of the value of two pence,” was 
held bad, R. v. Cox, 1 Car. & K. 494, 


because the eggs should have been 
characterized as hen's eggs or the eggs 
of some domestic animal contradistin- 
guished to those of wild animals not 
subject to larceny. ‘One ham,” etc., 
was held good because it was held a 
species in that no ham could be men- 
tioned not subject to larceny—a genus 
in point of fact, but for all legal, prac- 
tical and sensible purposes a species. 
R. v. Gallears, 2 Car. & K. 981. But 
is it necessary to describe as specifically 
in charges of acts of embezzlement as 
in cases of larceny? That it is the 
authorities are uniform. 
son, 4 Zab. 21; Bish. Crim. Law, Vol. 
2, $358; Rex v.Tyers, Russ. & Ry.402; 
Reg. v. Jones, 8 C. & P. 288; People 
v. Cox, 40 Cal. 275. 

The, reason is of course that the 
pleading should show on its face a state 
of facts that import criminality from 
a state’of facts that in favorem vitae 
may be deemed, judicially, to be entire 
ly consistent with innocence. The 
pleading should distinguish the con- 
version of a particular sum of money 
and exclude the presumption that the 
charge is for a net balance ; People v. 
Howe, 2 Sup. Ct. (N Y.) 383 ; State v. 
Stimsor, 4 Zab. 23; Reg. v. Creed, 1 
Car. and Ker. 63; People v. Coben, 8 
Cal. 42; People v. Peterson, 9 Cal. 313. 
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The allegation as to the character or 
office by which the defendant receives 
the money, etc., should distinguish the 
officer or the trust from the class not 
liable at law for the misappropriation, 
except, ina simple action for money 
had and received. Such as commission 
merchants, auctioneers and attorneys 
authorized to collect demands. They 
are authorized to mix their moneys 
with their own, because they treat, as 
of right they should, the money as 
their own and the money due over to 
the ,principle is simple debt, Gaith 
wright v. Marshal, 1 H. and M. 4273 

Jommonwealth v. Lebby, 11 Mete. 65 ; 
Reg. v. Hodgeon, 3 Car. and P. 432; 
People v. Allen, 5 Denio 77. And in 





State v. Stim- | 


vase of public officers the indictment 
should show and clearly distinguish 
such as by law are charged with the 
moneys, ete., U. S. v. Hartwell, 6 Wall. 
401, in the dissenting opinion of Miller 
Grier, and Field, J. J. As to whether 
an attorney is a public officer see 20 
Johns. 493. 

It is not the purpose of this article 
to discuss the sufficiency of indictments 
in embezzlements, except so far as it 
is necessary to show the specific infor 
mation to which the accused is, under 
the law, entitled to. Is there any other 
source in our juridical system, except 
the indictment itself, to which the ac- 
cused may apply for this ‘information 
in the nature of particulars, if he be 
| treated to nothing but generals in the 
‘indictment? The presiding judge has 
‘a large discretion over the actual trial 
| proceedings, especially those parts that 
‘are conducted or are supposed to be 
‘conducted in his immediate presence. 
iCh. J. Shaw said: The Common- 
wealth v. Snelling, 15 Pick., “if in the 
course of a suit, from any cause, the 
| party was placed in such a situation 
that justice could not be done at the 





























3 
1 
4 
| 





trial without the aid of the information 
to be obtained by means of a specifi- 
cation or bill of particulars, the court, 
in virtue of of its general authority to 
regulate the conduct of trials, had pow 
er to direct such information to be 
furnished.” Tilton v. Beecher, 59 N. 
Y. 186. The authorities in the former 
part of this article show how odious in 
point of law are general allegations in 
indictments for embezzlement and the 
power resides in the court to order 
specifications of information, and if this 
is requested by the defendant, can it 
on any legal principle be refused ? 

The object of tuese general charges 
is obvious, assuming them to be advis 
edly made by the prosecutor. The 
object is to introduce in evidence sev- 
eral distinct acts of embezzlement un- 
der the same _ trust. 
specific trust accompynied with such 


Inasmuch as a 


statutory conversion as the different 
acts prescribe constitute the offence, 
a prosecution and conviction for one 
act of embezzlement under a specific 
trust is ordinarily a bar to any other 
prosecution for other acts under the 
same trust. A prosecution for any 
part of a single crime, as for the lar- 
ceny of a part only of the articles taken 
at one time, will bar any further pros- 
ecution for the larceny of the remain- 
ing articles. Jackson v. State, 14 Ind. 
327. Again, it is said that the sever 
ence of the subject matter in any form 
and prosecuting for a part followed by 
a trial on the merits, equally bars the 
whole. State of Conn. v. Benham, 7 
Conn. 414; Goodhue v. The People, 
Supreme Ct. Illinois November 18, 
1879. To remedy this evil or 
some other, real or imaginary, it was 
enacted by Stat. 7 and 8, Gro, 4 Ch. 29 
§ 48, “that it shall be lawful to charge 
in the indictment and proceed against 
the offender for any number of distinct 








THE NEW JERSEY LAW JOURNAL. 11 


acts of embezzlement not exceeding 
three, which may have been committed 
by him against the same master within 
the space of six ealendar months from 
the first to the last of such acts.” This 
is substantially re-enacted in our State 
in See. 57 of the Criminal Procedure 
Act. The phrase “not exceeding three” 
is left out and the words “or employer” 
added after “master” in the English 
Act. It is vain to suppose that the 
rules or requisites of specifie charges 
in embezzlement indictments have been 
altered by this statute or that any 
mere generality of statement is anthor- 
ized. Under this statute there have 
been decisions. Reg. v. Purchase, Car. 
and M. 617, and Reg. v. Noake, 2 C. 
and K. 620, are cases which show the 
practice in respect to setting out the 
distinet acts of embezzlement. The 
practice under this seetion proceeded 
on the supposition that the crime was 
purely statutory, asin State v. Stimson, 
4 Zab. 30, and that no more offences 
could be preved than there are separ- 
ate counts in the indictment. Hody- 
man v. People, 4 Den. 235; People v. 
Adams, 17 Wend. 475. So that the 
statute really amounts to nothing in 
this respect, as upon principle several 
may, independent of 
the statute, be proceeded for if different 
counts be employed for each offence ; 
although several articles be embezzled 
at the same time provided different 
counts be used, Conn. v. Butterick, 100 
Mass. 9. The cases of Reg. v. Purchase 
and Reg. v. Noake, make it clear that 
courts in embezzlement cases do not in 
any wise let down the standard of 
strictness in the rules of pleading and 
evidence. It being purely a statutory 
crime the statute must be pursued both 
as to the definition of the offence itself 
and the remedy, and so strict is the 
rule as to the remedy in purely statutory 


embezzlements 
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offences, that if no penalty is attached | 
to an offence by the statute upon which 
an indictment is found, and the pris 
oner convicted he must be discharged 
and further proceedings arrested. State 
v. Ashley, Dudley, (Ga.) 188. 

Under this state of 
practice under this same act in Rex. v. 
Hodgson, 3 Car. and P. 422, 
dictment (which was framed under the 
Stat. 7 and 8, Geo. 4, C. 29,) contained 
counts for three acts of embezzlements 


the law and 


the in 


alleged to have been committed within 
six months. 

“The prisoner had been the clerk in 
the Muil Coach office at Neweastle- 
under-Tyne, and, at the time he plead- 
ed to the indictment, an affidavit made 
by the prisoner was put in, in which, 
after stating that he had been inform 
ed that an 
ment had been preferred against him, 
he added, that 
quainted with the” particular 


indictment for embezzle- 


he was wholly unac 


acts of 


embezzlement intended to" be charged 
against him: and also that be was ad- 


vised, and verily believed, that, in 


order to his defence, it was necessary 
that he should be furnished with a par- 
ticular of the specific charges imtended 
for 


the prisoner, on this affidavit, moved 


to be brought forward. Carwood, 
foran order, directing the prosecutor 
to furnish a particular of the charges. 

“He argu:d that, as the indictment 
gave the prisoner no knowledge of the 
the 


posed to have been committed, nor of | 
| 


time at which offenses were sup 





the amount of money, nor of the per- 


sons from whom it was said to have 
been received, it was wholly impossible 
that the prisoner could make his de- 


fence. because as a coach clerk he had 








received many hundred sums of money | 
every day. He relied the authori- 
ties cited in Carr. Supp., 3d ed. p. 322. 
Vaugun B.—1 have referred to those 


on 
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passages of the work which you rely 
upon, and I think that the authorities 
there cited are very much to the pur- 


pose. Have you applied to the prose- 
eutor for the particular you want? 
Curwood—No, my lord; but notice 


has been given of this motion. Vaugn 
B.—I think you ought to apply to the 
other side to furnish you with a par- 
ticular; and if they refuse it I will 
grant an order. The clause of the stat- 
ute, 7 and 8 George 4, c. 29, respecting 
the frame of indictments for embezzle- 
ment causes the greatest of hardships 
to the prisoners. 
“What information 
ment convey to sucha man as this? 


does the indict- 


As a clerk of a coach office, he must 
have received money from many hun- 
should, 


recommend the prisoner's attorney to 


dred persons. I therefore, 
apply to the prosecution for a particu 
lar, and I think that the prosecutor 
ought at least to give the names of the 
persons from whom the sums of money 
are alleged to have been received ; and 
if the necessary information is refused, 
I will, on an affidavit of that fact, grant 
an order, and put off the trial. 

“R.V. Richards, for the prosecution 
—The prosecutor will furnish a partic 
wlar if your lordship thinks he ought. 

Vangn B.—Without laying down any 
express rule, I certainly dosay that the 
prosecutor, in a case of embezzlement, 
ought in justice to the prisoner, to give, 
information than the 
indictment contains. Lt. V. Richards 
for the prosecution, then furnished a 


him much more 


particular, with which Curwood, for the 
prisoner, expressed himself quite sat- 
isfied. 

“The facts of the case were as follows 
The prosecutor, Mr. Scott, to whom 
the prisoner had acted as clerk, was 
one of the proprietors of the London 
and Liverpool! mail, and it was the duty 
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of the prisoner to receive money for 


passengers and parcels, to enter the 
sums in a book, and to remit the 
amount weekly to Liverpool. In this 
book the prisoner had made the fol- 
lowing entries: 13 June, 1£ 6s 6d: 
15 June, 1£ 17s 0d; 20 June, 2£ 18s 


0d, as of sums received by him ; but it| 


was admitted that the prisoner had 
made no false entry, and that he had 
charged himself in the books with all 
moneys that he had received; but it 
was imputed to him, that having re- 
ceived these three sums, he had not 
sent them to Liverpool, as he ought to 
have done. 

“Vaughn B.—This is no embezzle- 
ment, it is only a default of payment. 
If the prisoner regularly admits the 
receipt of the money, the mere fact of 
not paying it over is not a felony. It 
is but a matter of account.” 

In Goodhue v. People, Sup. Ct. 
Ill. Nov. '79, the court say, “An officer 
may be a very gross defaulter and yet 
not an embezzler or a thief.” In fact an 
honest man is liable to become a de- 
faulter from his negligence or from his 
incompetency. These matters must not 
be confounded with crime. In Rex 
v. Bootyman, 5 C. and P. 300, an order 
for a particular of the charges was or 


dered on the authority of the above, | 


Rex. v. Hodgson. In King v. Car- 
wood, 3 Adand El. 815, a bill of par- 
ticulars was ordered on an indictment 
for nuisance on the 
authority of the above cases and Hawk. 
P. C. Bk., 1 C. 81, $13 and Snelling v. 
Chumells, 5 Dowl P. C. 80, and in the 
trial for Crim. Con., Tilton v. Beecher, 
the above cases and their application 
approved. So that it is settled law 
that courts will compel prosecutors 


accumulated 


who tender generic allegations to ren 
der them specific by specifications as : 
rule of fairness. 
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This results from the inevitable logic 
of the law of the crime itself. For be 
it remembered that a mere failure” to 
pay over to one’s employer or to the 
government is no evidence of embez- 
zliement. State v. Cameron, 3 Heisk. 
78 , State v. Snell, 9 R. I. 112; Reg. 
v. Creed, 1 Car. and Kir. 63. This re- 
sults from the commanding rationale 


that when the authority is implied from 
the nature of the employment, that the 
defendant may treat the money as his 
own, and simply account, and this ac- 
counting implies a debt instead of ‘a 
trust of a specific sum. Com. v. Lib- 
iby, 11 Mete. 64; People v. Allen, 5 
Den. 79; People v. Howe, 28S. C. (N. 
Y.) 383; Gaithwright v. Marshall, 1 
Le and M. 427. The decisions above 
iquoted as to the English practice, 





| show that there is nothing in the mere 
receipt of money that is criminal; and 
| the question then again recurs, to;what 
‘acts must the pleadings be addressed 
\in order to disclose a case ? 
| As the trespass implied in the taking 
| in larceny stands related to that crime, 
| 80 does the conversion of articles or 
There 


‘must be a criminal conversion of spe- 
| 


/money stand to embezzlement. 
cific articles or money or sums of 
“money. 

| As it is impossible to allege larceny 
jof an article or money specifically to 
have occurred at two different times, 
If a count is 
‘general in embezzlement, but certain 


‘so it is of embezzlement. 


as to time and other circumstances, a 
‘conviction ean be had for the embez- 
ziing of a smaller amount than alleged, 
for the amount proved will be deemed 
'for practical purposes to be the identi- 
cal amount alleged ; but it cannot be 
said that the general averment can be 
applied to two or more distinet acts of 
embezzlement. This is the inevitable 
logic of fairness. Then the iniquity 
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and bold unjustness of general aver-{| but it can and will impose its powers 
ments in embezzlement indictments | over the trial to protect the defendant, 
become obvious, and a bill of particu-| which is all there is to a bill of par 
lars is of first importance in courts of} ticulars. J. J.C. 
fairness. The court cannot make a new, Campen, N. J. 

indictment to conform with the law, | 


—_——-—-- -® « e —-______- 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW JERSEY. 


CITY DEBTS—MANDAMUS—RE- 
CEIVER. 


the moneys and effects of the corpor- 
ation for the benefit of its creditors. 





| 
| The grounds on which the applica- 


> he Ci f Elizabeth,),- ‘ F ie 
Peter Goelet, et al., v. The City of Ell |tion is based, are, that the city is in- 


et al. , ‘ 
| Opinion filed Nov. 25, 1879 } solvent ; that it bas a bonded indebted 


Upon a bill in Equity against the city of Eliz- 
abeth by holders of its bonds, application lars, and has made default in the pay- 


ness of upward of five million of dol- 


* 8 . i | q . ° 

was made for an injunction and a receiver| ment of the interest which has accrued 
y 7 + ¢ recite , city . > 

of the moneys,rights and credits of the city, | thereon ; that its officers have collected 
on the ground that it was insolvent and had 
made default in the payment of the interest 
onits bonds, and that its officers had col- 
lected and proposed to collect taxes and had 
refused to apply them tothe payment of the | payment of the money due upon its 
debt. It was Held, That the complainants | indebtedness, but bave expended the 
were not entitled to equitable relief because same for large salaries to officials and 
they had a remedy at law, ¢/z : a writ of 
mandamus to compel the city to levy a tax 


for the payment of the debt. The question 
whether the court of equity could interfere | Just imposed an annual assessment for 


the revenues of the corporation and 
have neglected and refused to apply 
the same or any part thereof to the 


for extravagant publie works; and that 
the official authorities of the city hnve 


after the remedy at law was exhausted was | taxes for the current year and propose 





not before the court. to collect and receive thereunder from 

On Bill for injunction and relief. the taxpayers, large sums of money, 

Mr. B. CU. Chetwood for complain- | which they avow will be devoted to 
ants. other purposes and no part thereof 

Mr, fh. EB. Chetwood and Mr. B.' ased for the payment of the debt due 
Williamson for defendants. ito the complainants. 


Nixon, J.: This is an application! The original bill of complaint claims 
for an injunction against the city of|that the complainants hold six bonds 
Elizabeth, its officers and agents, re-|of the city of Elizabeth ; four for twen- 
straining them from receiving the debts | ty-five thousand dollars each, one for 
due to said city and from paying “or | fifteen thousand dollars and one for 
transferring any of its moneys or/|fourteen thousand dollars, amounting 
effects, and for the appointment of a|in the aggregate to one hundred and 
receiver or trustee to take charge oftwent y nine thousand dollars, all bear- 
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ing date January 1, 1873, and becom- 
ing due January 1, 1893, with interest, 
payable semi-annually on the first days 
of January and July at the rate of 
seven per cent. perannum; that they 
are denominated funded debt bonds 
and were authorized by an ordinance 
of the city, passed July, 15, 1872, and 
were issued under the authority of an 
act of the Legislature of the State of 
New Jersey entitled, “A supplement 
to an act entitled, ‘An act to revise and 
amend the Charter of the city of Eliza- 
beth, approved March 3, 1863,’” and 
which supplement was approved March 
17, 1870; and that the city has default- 
edin the payment of the interest which 
accrued thereon July 1, 1879. 

A supplemental bill filed September 
18th, 1879, sets up that the complain- 
ants, on the sixteenth day of Septem 
ber, 1879, obtained a judgment by de- 
fault against the city forthe sum of six 
thousand three hundred and seven dol- 
lars,and twenty three cents,the amount 
of interest due and unpaid upon the said 
seven bonds; that an execution has 
been duly issued thereon against the 
city and has been returned nwlla bona 
by the Marshal of the District of New 
Jersey and that they were without 
remedy at law for the amount due upon 
the said judgment. 

The difficulty with the complainants’ 


case, as it appears to us, is, that they | 
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Con- 


that they are are entitled to. 
ceding for the present that they are 
judgment creditors of an insolvent 
municipal corporation, and that they 
have failed to realize upon their execu- 
tion the amount of their claim, yet their 
remedy at law is not exhausted. Bya 
long line of decisions in the Supreme 
Court, beginning with Knox v. Aspin- 
wall, 24 How. 376, and ending with 
the recent case of The United States 
v. New Orleans, VIII Otto 381, it has 
been held that under the constitution 
and law of the United States and 
especially by the provisions of the 14th 
section of the judiciary act, the Fed- 
eral courts may issue the writ of man- 
damus to compel the proper authori- 
ties of municipal corporations to levy 
a tax for the payment of their debts 
when no other means have been pro- 
vided to meet their obligations. 

In Knox v. Aspinwall, supra, Mr. 
Justice Grier, in delivering the opinion 
of the court, seemed to emphasize the 
fact that the law which authorizes 
the issue of the bonds, in the payment 
of the interest of which there had been 
a default—made it the duty of the 
Board of Commissioners of the County 
“at the laying of the County taxes for 
each year to assess a special tax, suffi- 
cient to realize the amount of the in- 
terest to be paid euch year.”” He says: 
“The act provides a special fund for 


have no standing in a court of equity.|the payment of these obligations, 


The 723d section of the revised statutes 
of the United States provides that 
“suits in equity shall not be sustained 
in either of the courts of the United 
States in any case where a_ plain, ade- 
quate and complete remedy may be 
had at law.” 

It may be true that the complainants 
have not ‘a plain, adequate and com- 





plete remedy at law’ for all that they 


ask for, but we think they have for all|is the writ of mandamus.” 


‘on the faith and credit of which they 


were negotiated. It is especially in- 
corporated into the contract, that this 
corporation shall assess a tax for the 
special purpose of paying the interest 


on the coupons. If the Commissioners 
‘either neglect or refuse to perform this 


plain duty, imposed on them by law,the 
only remedy which the injured party 
can have for such refusal or neglect 
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But in Loan Association v. Topeka, | 
20 Wall. €55, the same court went fur- 
ther, and held that a statute which au- | 
thorizes towns to contract debts or | 
other obligations, payable in money, 
implies the duty to levy taxes to pay 
them, unless some other fund or source 
It henee fol. 
lows that a mandamus is the appropri- 


of payment is provided. 


ate remedy to compel the authorities 
of a municipal corporation to provide 
for the payment of an existing indebt 
edness, by the levy of a tax, whether 
the law which authorized the contrac- 
tion of the debt also authorized such 
levy or not. 

In the United States v. New Orleans, 
supra, the court, in answer to the ob- 





jection that a mandamus, compelling a| 
corporation to levy a tax for the pay-| 
ment of a debt when there was no stat- | 
ute expressly authorizing such levy— | 
was the transfer of the law-making 
branch of the government to the judi- | 
ciary, said (p. 395): “It is always to 
be presumed in the absence of clear | 
that when the) 
legislature grants to a city the power | 








restrictive provisions, 


to create a debt, it intends that the city | 
shall pay it, and that the payment shall | 
not be left to its caprice or pleasure. | 
When, therefore a power to contract a 
debt is conferred, it must be held that 
a corresponding power of providing 


lead 


for its payment is also conferred. 
latter is implied in the grant of the 
former, and such implication cannot be 
overcome, except by express words in- 
cluding it.” 


It appears from an examination of 
the charter of the city of Elizabeth that 
the 64th section of the act amending 
it, approved March 4, 1863, conferred 
upon the Common Council the general 
power to raise by tax, in each year, 
such sum,or_sums of money as they 


~ - 
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shall deem expedient * “for the 





payment of the interest upon the city 
debt and upon temporary loans, and 
such part of the principal thereof as 
may be due and payable.” 

The supplement thereto under which 
the complainants’ bonds are alleged to 
have been issued, is silent as to pro 
viding the means of their payment. 
The Legislature probably thought that 
the authority in the original charter 
was ample enough, inasmuch as the 
supplement gave no power to incur 
new liabilities, but simply to issue 
funded debt bonds for the amount of 
the floating debt already contracted. 
But whether this was so or not, in 
view of the opinion of the Supreme 
Court above quoted, there can be no 
doubt that this Court has the power at 


| ; 
‘law to compel the corporation to pro 


vide, by taxation, the means to pay the 
accrued interest upon the bonds of the 
complainants which is all at the present 
time that they are entitled to demand. 

Whether the court has the right to 
interfere by entertaining proceedings 


in equity after the remedies at law , 


have been exhausted, it will be time 
enough to consider when the exigency 
arises. It has not yet arisen. It is 
sufficient to add that, under the cir- 
cumstances, as they now exist, we 
think that the suit cannot be sustained, 
and that the bill of complaint must be 
dismissed and itis ordered accordingly. 

On December 12th, 1879, the fol- 
lowing order was entered in the pro 
ceedings taken to obtain a mandamus 
for the executors of Peter Goelet, de- 
ceased, plaintiff in the above case as 
well as the executors of Robert Goelet, 
deceased. 

“The President of the United 
States ex-rel. Robert Goelet et al. 
Ex’rs, ete., Robert Goelet deceased, 
and Elbridge T. Gerry et al. ex'rs, etc., 
Peter Goelet, deceased v. The City 
Counsel of the city of Elizabeth. 
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“Ordered by the court that the city 
council of Elizabeth show cause before 
said Circuit Court to be holden at the 
United States Court House in the city 
of Trenton on December 22, 1879, at 
10 a. m., or as soon thereafter as the 
court can attend to the same, why a 
writ of mandamus should not issue out 
of and under the seal of this honorable 
court to the said city council of Eliza- 
beth to be directed, commanding and 
enjoining said city council forthwith to 
meet together and adopt measures for 
the immediate levying and collecting 
of a tax for the amount due upon a 
certain judgment recovered by Peter 
Goelet and Robert Goelet, both de- 
ceased, (and of whom these relators 
are the representatives) against the 
city of Elizabeth, on Sept. 16, 1879, for 
the sum of $6,307.23, with interest to 
the time when the same shall be paid, 
and the execution issued thereon upon 
all the property in the said city of 
Elizabeth.” 


In the case of the same plaintiffs 
against the Board of Assessment and 
Revision of taxes of the city of Eliza- 
beth, a similar order to show cause was 
also granted, “commanding and en- 


joining the said Board of Assessment 


and revision of taxes forthwith to meet 
together and assess and levy a tax for 
the amount due upon a certain judg- 
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ment recovered by Peter Goelet and 
Robert Goelet both deceased (and of 
whom these rejators are the represent- 
atives) against the city of Elizabeth, on 
Sept. 16, 1879, for the sum of $6,307.- 
23, with interest to the time when the 
same shall be paid, and the execution 
issued thereon upon all the property 
within the said city of Elizabeth.” 





REGISTERED TRADE MARKS. 





Handford v. Westcott. 
{Opinion Filed Nov. 10, 1879.] 


On application for injunction to re- 
strain the use of a registered trade 
mark. 

Nixon, J., held that, assuming the 
act authorizing the registration of trade 
marks to be constitutional, the commis- 
sioner has power to declare an inter- 
ference in accordance with the 86th 
rule of practice in the patent office, by 
which the patent office, in case of con- 
flicting applications, reserves the right 
to declare an interference in order that 
the parties may have an opportunity 
of proving priority of adoption or 
right, the proceedings to follow the 
practice in interferences of applications 
for patents. 








° 
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U. S. DISTRICT COURT FOR NEW JERSEY. 


DISCHARGE OF BANKRUPT. 





In Re, Samuel M. Bailey, Bankrupt. 

On specifications against discharge. 

Mr. A. M. Hassell for bankrupt. 

Mr. W. D. Holt for creditors. 

Nixon, D. J.: The counsel for the 
opposing creditors on the argument 
expended all his strength upon those 
specifications which charge a fraudu- 
lent transfer of the bankrupt’s real es- 
tate and withholding from his schedules 


3 


alleged partnership property in the 
city of Brooklyn. But the evidence, in 
‘my judgment, does not sustain these 
specifications. Whilst there is much in 
the testimony to lead us to believe and 
deplore the rare unscrupulousness and 
dishonesty of the bankrupt’s son, I 
find nothing which, fairly considered 
and interpreted, impugns the candor 
and honest intent of the bankrupt bim- 





self. But there is one specification, 
relating to a question of fact and not 
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to a question of fraudulent intent, 
which has given?me;more trouble’ and 
that compels me reluctantly to with- 
hold the discharge. 

I allude to the second, which charges 
that the{bankrupt,$being a tradesman, 
has not at all times since March 2d, 
1867, kept proper books of account. 
His business has been purchasing and 
slaughtering live stock, and selling the 
meat by retail. His books of account 
do not show, what amount! of money 
has been paid out for cattle, or receiv- 
ed on the sales; in other words no 
cash account has been kept, showing 
where his money came from or went 
to. Nothing can be learned or gath- 
ered from his books, except the names 
of the persons whom he trusted and 
the amount of their indebtedness. 

The counsel forgthe bankrupt at- 
tempts to excuse this on the ground 
that the bankruptcy of the petitioner 
did not arise from his ordinary business 
as a tradesman, but from losses re- 
sulting from large advances made to 
his son and that the bankrupt act only 
required the keeping of books of ac- 
count of the particular business or 
trade which caused the failure of the 
debtor. I have looked in vain into the 
words of the law to find any ground 
for such a limitation of meaning. The 
seventh clause of §5110 of the act 
states broadly that no discharge shall 
be granted to a bankrupt being a mer- 
chant or tradesman who has not at all 
times, since March 2, 1867, kept proper 
books of account. The keeping of such 
books is one of the conditions on which 
tradesmen can have the benefit of the 
It may operate harshly in some 
cases, but all men are supposed to 
know the law, and the bankrupt by 
keeping no cash account of his trans- 
actions has voluntarily placed himself 


act. 


THE NEW JERSEY LAW JOURNAL. 












outside of its provisions. 
The discharge must be refused. 





LIBEL IN REM—AGENCY of MATE. 


Walsh v. The Bark ‘‘Carl Haasted,”’ her 


Tackle, etc. 
[Filed Dec. 19, 1879.] 


The owners of a freighting vessel are not liable 
for the loss of floating stages which were 
towed by the vessel under an agreement by 
the mate that he would take care of them. 

Such an agreement is beyond the scope of the 
employment of the mate and even of the 
master. If the owners are not liable, the 
vessel itself is not liable. 

Libel in rem. 

Messrs. Muirheid & McGee for li 
belant. 

Mr. EF. A. Ransom for claimant. 

Nixon, J.: This is a libel in rem and 
it seeks to hold the libelled bark liable 
for the loss of a floating stage, which 
it attempted to tow over the North 
River from the 42d Street pier, New 
York, to Bergen Point, Ne wv Jersey. 

It appears from the udmissions of 
the parties and the testimony in the 
sase that the Carl Haasted, a Norwe- 
gian vessel, in approaching New York 
in November, 1877, collided with the 
steamtug Cornell and received injuries 
to her cut-water and stem, which the 
owners of the tug, acknowledging their 
fault and liability, agreed. to repair. 
When the bark reached the 42d Street 
pier these owners sent on board three 
of their workmen for the purpose of 
carrying out their agreement. 

In making the repairs it was neces- 
sary to use two floating stages, which 
the men brought with them. On the 
evening of the first or second day, and 
before the completion of the work, the 
workmen were informed by one of the 
officers of the bark, the mate, that the 
vessel was to be towed early the next 
morning over the river to Bergen Point 
























eaevJoe 7 vf ww. = 














to load for her return voyage to Europe. 

Some conversations took place be- 
tween the mate and the workmen in 
regard to the floating stages. The 
mate says that the carpenters asked 
him as a favor to take them over to the 
New Jersey shore, and he promised to 
do so. They testify that it was under 
stood that if the vessel was removed 
from the dock before they returned in 


the morning, the mate should take care 


of the stages for them. 

They got aboard the next morning 
just as the bark was casting off her 
lines from the wharf. The floating 
stages had been removed from the bow, 
where they had been left the day be- 
fore, and had been fastened to the 
stern of the vessel by some of the 
hands on board. Their course was 
down the river, the bark being towed 
by a tug-boat, against a strong wind 
and tide, and whilst they were in the 
middle of the river, the chain and haw- 
ser which fastened the two stages to- 
gether parted, and the rear one, which 
was not attached to the bark, went 
adrift. No request was made to the 
persons controlling either the bark or 
the tug-boat to stop, but the carpenters 
hailed a passing boat, requesting them 
to pick up the stage and send it to the 
libelant, Walsh. It never was taken 
up or returned tu him, and he claims 
that the bark to which the stage was 
fastened is liable for the loss. 

The first question claiming attention 
is whether a case is presented in the 
libel and shown in the proofs, which 
entitles the libelant to an action in 
rem. This must be answered in the 
negative unless the owners of the bark 
are personally responsible, because in 
cases of this sort the liability of the 
vessel and the responsibility of the 
Owners are convertible terms; The 
Bold Buccleugh, 2 E. L. & E. 537, ap- 
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proved by the Supreme Court in Free- 
man v. Buckingham, 18 How. 189 ; The 
John Farron, 71 Ben. 53. 

The libeled bark is a freighting ves- 
sel, and it was the duty of the master 
to employ her as such. By the mari- 
time law he can bind the owners by his 
acts and contracts only when performed 
and made within the scope of his au- 
thority. If the undertaking in this case 
had been by the master it is more than 
questionable whether the owners of the 
bark were bound to answer for any 
negligence on his part in its perform- 
ance. The towing of floating barges 
was not within the range of the mas- 
ter’s employment or the vessel's busi- 
ness, and all persons entering into 
contracts with the master, having in 
view any ultimate responsibility of the 
owners, must see to it that the subject 
matter of the service was within his 
authority. Much less can the owners 
be held by the agreement of the mate 
to take care of or to look after the 
safety of the stages. There is no sense 
in which he can be regarded, under the 
circumstances, as the agent of the 
owners or as capable of making them 
responsible for his undertakings. 

This view of the case renders unim 
portant some of the other questions 
discussed by the advocates of the re 
spective parties,—such, for instance, as 
whether the master’s presence on 
board might not be construed into an 
acquiescence by him in the mate’s 
agreement to tow the stages, and, 
whether, as the service was voluntary 
and without hire, it was not necessary 
to show gross negligence before anyone 
could be held liable for the loss. These 
might become relevant in a suit against 
the master or mate ; but the owners of 
the boat, not being personally respon- 
sible, a libel in rem is not maintainable 
and the action must be dismissed. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


DEVISE TO RELIGIOUS SOCIETY. 





DeCamp v. Dobbins. 
(Nov. Term, 1879} 

The act of April 17, 1846, R. S. 153, limiting 
gifts to religious corporations, was design- 
ed to prevent the accumulation of property 
in such corporations. A devise in violation 
of the act may be complained of by the heir 
at law. The power of such bodies to take 
lands is extended, however, by the act of 
1872, P. L. 101. , 

The word benevolent means more than char- 
itable, and taken alone must be so inter- 
preted, but a devise for religious educational 
and benevolent purposes is a charitable use ; 
the context determines the meaning of the 
word. 

On appeal from the decision of the 
Chancellor. 2 Stew. 36. 

Mrs. Eliza A. Crane devised the resi- 
due of her estate to the North Reform- 
ed Chureh of Newark, in trust that 
they might use the same to promote 
the religious interests of the said 
Church and to aid the missionary, 
educational and benevolent enterprises 
to which the church was in the habit of 
contributing. It was contended that 
the devise was invalid. 


Abstract of Opinion. 

Beastzey, Ch. J., said: Two ob- 
jections are made to this clause of the 
will: lst, that the church cannot legally 
take the bequest ; 2d, that the deposi- 
tion is not a valid charitable use. The 
act of April 17, 1846, §11 and 13, P. L., 
limit the gifts to a church to an amount 
not exceeding $2,000 a year. At the 
time of the making of this will this 
church had its full complement of prop 
erty under this act. It is insisted that 
the statute would be violated by this 
trust. The meaning of this restriction 
is to be sought by looking at its origin. 


a 





It arose from the dread of mortmain. 
The legislative policy was to prevent 
these corporations from accumulating 
property. This policy must be regard- 
ed by the court. The objection to the 
trust is not that the trustees are too 


feeble, but that the trust itself is . 


illegal. I cannot assent to the propo- 
sition that only the State can object 
to the illegality of the bequest. The 
heir is entitled to complain of it. The 
cases cited only hold that the objection 
cannot be made by any person not in 
a position to make it. When the com- 
plaint is made by the heir at law before 
a proper tribunal, I know of no case 
which decides that the objection can- 
not be made to the invalidity of the 
trust. Citing the Girard will case ; 
Perry on Trusts,vol.I, In re Snell 1 Sec. 
60 ; L. R. 6 Ch. Div. 205; 4 Ired. Eq. 26. 
The gist of the objection is not that 
the trustees cannot hold against the 
State, but that the trust itself is illegal. 
This being so the heir at law may 
make the claim. 

However, there is a consideration 
in this case which deprives all this of 
its force. There is another act, P. L. 
1872, p. 101, which grants authority 
to religious corporations to purchase 
any lands they may deem expedient, 
provided the same shall not be used 
for any other purpose than the render- 
ing and maintaining in any building 
now or hereafter erected thereon the 
worship of Almighty God, and the 
furtherance of religion according to 
the tenets of the denomination, or for 
education, or the administration of 
charity to the bodies and souls of men. 
This makes the power of trustees to 
receive lands practically unlimited, pro- 
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- poses named in the act. 


vided its use is confined to the pur- 
This trust 
comes clearly within these purposes 
and is authorized by the act. 

It is contended, however, that this 
trust directing the fund to be applied 
to the religious, educational and benev- 
olent purposes of the church extends 
beyond religious or charitable uses, 
because the word benevolent has a 
wider meaning than charitable, and 
that the bequest is therefore void. 
This contention is sustained by the 
decision in Thompson’s Executors v. 
Norris, 5 C. E. Gr. 489. The word 
benevolent undoubtedly means more 
than charitable, and the court was 
perfectly right in that case. The court 
has no right to interpret words by 
striking out one of them, no matter 
how much it might simplify the decis- 
ion. The court must give effect to 
every word and not shrink from the 
result which a fair interpretation of 
every word may bring. But in this 
case itis not necessary to interpret the 
words by themselves ; we have in the 
context a sufficient guide to the testa- 
tor's meaning. The objects enumera- 
ted in the will are legal charities. 

Decree affirmed unanimously. 





VOLUNTARY CONVEYANCE— 
CREDITOR’S BILL. 





Haston v. Castner. 
[November Term, 1879.] 

General creditors cannot attack a fraudulent 
conveyance ; but when the debtor has died, 
his general creditors have a lien on his es- 
tate which gives them a footing in equity to 
attack the conveyance. ‘They need not ob- 
tain judgment. The proof of claim is suffi- 
cient to fix the amount. 

The creditors rather than the administrator 
are the proper parties to file the bill. 

If a conveyance is voluntary it is void against 
creditors whose debts existed at the time 
whether the debtor was solvent or not. 


On appeal from the opinion of the 


THE NEW JERSEY LAW JOURNAL. 











21 


Chancellor in Haston v. Castner, 2 
Stew. 536, where the facts are fully 
stated. 

Mr. J. T. Bird for appellant. 

Mr. O. Jeffries for respondent. 

Abstract of Opinion. 

Brastey, C. J., reading the opinion 
of the Court said: This is a creditor's 
bill, seeking to charge debts upon land 
alleged to have been fraudulently con- 
veyed by the testator to his sons. The 
general rule is that general creditors 
have no right to attack a fraudulent 
conveyance. Oakley v. Pound, ‘1 Me 
Cart. 180 ; Tantum v. Green, 6 C.E.G. 
364, and the cases cited in 1 Stew. Dig. 
Kq. 2. The claims must be disregard 
ed unless the creditors have some lien. 
Richardson v. Smallwood, 1 Jacob 552; 
Reese River Silver Mining Co. v. At- 
well, L. R. 7 Eq. 346. 

The English cases do not modify the 
rule. Skarf v. Soulby, 1 McN. & G. 
364; Phelps v. Platt, 50 Barb. 430. 

The rule has been too long estab- 
lished to be relaxed now. I still think, 
however, that the bill is sustainable, 
because the creditors have a lien upon 
the lands by force of the statute which 
provides that lands of a deceased per- 
son shall be liable for his debts, and 
although this is in terms only for a year, 
the lien remains until a dona jide sale 
has been made. See Orphans’ Court 
Act, and also Sec. 77. When lands 
have been conveyed in fraud of credit- 
ors and the debtor dies, the conveyance 
being void, he dies seized of the lands, 
and the creditors have a lien which 
gives them a footing in equity. An 
attachment gives such lien. There is 
no need of getting a judgment against 
the administrator. Such a judgment 
would be of no avail and is not required 
to fix the amount, because the claim 
has already been duly presented and 
proved, 
















It is objected that this bill should 
have been brought by the administra- 
tor, but there are two answers to this: 
first, that the administrator has been 
applied to and has refused (see 2 Ves. 
46) and, second, there are many reasons 
why the creditor should bring the suit 
instead of the administrator. The bill 
must be retained and disposed of on 
the merits. 

In regard to the merits: I dissent 
altogether from the doctrine of the 
court below that “if the debtor were 
entirely solvent when he made the con- 
veyances, if he had available assets suf- 
ficient to answer all his pecuniary obli- 
gations, over and above the property 
conveyed, the conveyances were valid 
against then existing creditors even 
though the conveyances were wholly 
voluntary.” If the conveyances were 
voluntary, all creditors whose debts 
existed at the time may apply to have 
it set aside without regard to the amount 
of property the debtor had. Den v. 
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DeHart, 1 Halst. 450; Russel v. Ham- 
mond, 1 Atk. 13; Den v. Lippencott, 1 
Halst. 473; Reade v. Livingston, 3 
Johns. Chy. 431. 

If the party be indebted at the time, 
a voluntary conveyance will be pre- 
sumed to be fraudulent, and no ques- 
tion as to the amount of the debts will 
be ascertained. Satterthwaite v. Emley, 
3 Gr. Chy. 489; Beekman v. Montgom- 
ery, 1 McCart. 111; 1 Am. Ld'g Cases, 
36; 3 DeG. J. & Sm. 302. 

Although I do not think the case can 


be disposed of on the rule adopted by 
the court below, yet on the merits I do 
not reach a different conclusion. I 
‘think the conveyances were not volun 
The consid- 





itary and not fraudulent. 
! eration was valuable, the conveyance to 
the sons was notorious, and the father 
| was not insolvent at the time. The un- 
‘dervaluation is not important under 
| the circumstances. 

| Decree affirmed. 


| 





COURT OF CHANCERY OF NEW JERSEY. 


RECEIVER—FORECLOSURE., 





Minturn v. Harms, et al. 
{Chancellor’s Chambers, December 15, 1879.]} 
Application to appoint a receiver of 

the rents of the mortgaged premises. 
The facts appearing on the motion 
were briefly these: The complainant, 
who resides in the city of New York, 
filed his bill on the 25th of October, 
1879, to foreclose a mortgage made to 
him by the defendant, Henry Harmes, 
for $50,350, dated the 17th day of 
June, 1879, payable on demand with 
interest. The mortgage covered prop 


ceded to be worth $70,000, and having 
encumbrances thereon prior to the 
complainant's mortgage of about $35,- 
000, besides the taxes for the current 
year, lately assessed, amounting to 
$1,500. There was not six months’ 
interest due on the complainant's mort- 
gage when the suit was begun, and 
|barely six months at the time of the 
motion. It appeared that the mortga- 
gor, Harmes, was insolvent; that he 
had, since giving the mortgage, made 
an assignment to Mr. Horace K. Thur 
‘ber, for the benefit of creditors, but 
without preferences, under the laws of 








erty in Jersey City and Hoboken, con- 
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New York, and had made a deed for 
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this property to the assignee. In op- 
position to the motion it was shown 
that Harmes, the mortgagor, on the 
17th of June, 1879, owed the complain- 
ant $50,350 only, and as security there- 
for gave the mortgage mentioned in 
the bill, and another mortgage on his 
sugar refinery in Brooklyn, N.Y.,worth 
at least $300,000, and encumbered by 
mortgages prior to the complainant's 
amounting only to $116,000, thereby 
leaving an equity of $184,000 in the 
sugar refinery as security for comp!ain- 
ant’s debt. 

Mr. Flavel MeCree for the motion. 

Mr. Nelson Smith, of the New York 
bar, for the defendant Thurber, in op- 
position. 

I. In this case the rents are not spe- 
cifically pledged to the complainant by 
the terms of his mortgage. In such 
cases the practice of this court has not 
favored the appointment of a receiver. 
It has accordingly been held that in- 
adequacy of the mortgaged premises 
and the insolvency of the mortgagor 
will not alone entitle a mortgagee to a 
receiver, but that the complainant must 
go further and show depreciation in 
the value of the mortgaged premises. 
Cortelyou v. Hathaway, 3 Stock 39; 
Frisbee v. Bateman, 9 C. E. G. 28. 
The later cases in this court, Mahon 
v. Crothers, 1 Stew. 567; Chetwood v. 
Coffin, 3 Stew. 450; Stockman v. Wal 
lis, 3 Stew. 449, do not show any ma- 
terial change in the practice of the 
court. 

II. Here the premises are not shown 
to have depreciated since the giving 
of the mortgage. The only taxes not 
paid are those of this year, just now 
payable, and scarcely a half year’s in- 
terest is due. This indicates no fraud 
or bad faith on the part of the mort- 
gagor or his assignee. 

III. The assignment for the bene- 
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fit of creditors by the mortgagor, is 
not an act of fraud or bad faith to the 


mortgagee. Frisbee v. Bateman, 9 C. 
E. Green 28, 29. 

IV. No case has ever gone so far as 
to entitle a mortgagee to a receiver of 
rents when his mortgage does not con. 
tain a specific pledge of them, unless 
danger is shown. The sole object of 
a receiver is to protect the mortgagee, 
and where he holds as in this case, 
abundant security for his entire debt 
on other property,he cannot be in dan- 
ger. In such a case therefore, the non- 
payment of interest, or of taxes, how- 
ever great, or even the depreciation 
of the premises by the fraud of the 
mortgagor or his insolvency are im- 
material. Danger is a vital point of 
equity on applications of this charac- 
ter. Callenan v. Shaw, 19 Iowa 183; 
Willis v. Corlies, 2 Edw. Ch. 287; 
Syracuse City Bank v. Talman, 31 
Barb. 201 ; Shortwell v. Smith, 3 Edw. 
Ch. 588; Quincy v. Chessman, 4 Sanf. 
Ch. 405 ; 2 Jones on Mortgages, §§516 
to 522; High on Receiver, §§639 to 643, 

Tue CHANCELLOR said, in substance: 
It appears that the mortgaged prem- 
ises in this State are an insufficient se 
curity for the complainant's debt ; that 
the mortgagor is insolvent and has 
made a general assignment for the 
benefit of his creditors, and has made a 
deed for this property to his assignee, 
and that the taxes for the present year 
have not been paid. The fact that the 
complainant holds a mortgage for the 
same debt on property in another 
State, should not be regarded as an 
answer to the motion; I ought not to 
turn the complainant over to security 
out of the State since the mortgagor 
has already made an assignment and 
especially since the result of refusing 
this motion would only be to give the 





rents and profits of the mortgaged 
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premises to the general creditors in- 
stead of the mortgagee. The motion 
for a receiver should be granted. 


[Note.-It is now well settled by the prac- 
tice of the court and a line of unreported decis- 
ions that the fact that the mortgagee or his gran- 
tee is himself in possession of the mortgaged 
premises, is not a conclusive objection to the 
appointment of a receiver. The rule adopted 
is that the court will appoint a receiver in 
every case which answers the conditions 
required, without regard to the owner being 
in possession, except as this fact may bear 
upon the question of fraud; but that in certain 
cases where the owner is only occupying his 
home, especially if it be a farm, and to put 
him out of possession may be to leave him 
without a roof to cover his head, the court 
ex benevolentia may refuse to appoint a receiv- 
er. There was a case, however, in which the 
defendant lived in a brown stone house in 
Jersey City and neglected for two years to pay 
the taxes and the interest and admitted that 
he was insolvent and that the property was 
not worth the mortgage, and only answered 
to the motion for a receiver that the court 
would never turn an owner out of possession 
and in this case the court granted the motion. 
In a similar case in Plainfield the court order- 
ed that a receiver should be appointed unless 
the owner paid the taxes, and the taxes were 
paid. Again, in Jones v. Douglass, a case in 
which the writer was counsel for the com- 
plainant, Mr. Wm. H. Morrow opposed the 
application on the ground that the mortgagor 
was in possession and could not be disturbed 
by a court of equity. The complainant’s mort- 
gage was on a leasehold estate which was for- 
feitable for the non-payment of ground rent. 
The ground rent was in arrear for a year and 
a half and the taxes for four years, Mr. Mor- 
row insisted that the complainant was in no 
danger of losing his security because he could 
pay the rent and taxes and the court would 
charge the property with the money so paid, 
but the Chancellor said that although the 
court might authorize the mortgagee to pay 
the rents and taxes it certainly would not 
compel him to do so. It might be that he 
was unable to pay them because of the defend- 
ant’s failure to pay interest. The mortgagor 
could not be allowed to remain in possession 
and imperil the complainant’s security, and it 
was ordered that a receiver should be appoint- 
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ed unless the rent and taxes were paid within 
one week. 

The first case in which the court defined 
clearly and acted upon the principle by which 
it is now governed in the appointment of re- 
ceivers for mortgaged premises, was Miller v. 
Sauerbier (in which the writer was engaged) 
decided at the Chancellor’s Chambers, Febru- 
ary 21st, 1876, and not reported. A bill filed 
to foreclose a second mortgage alleged that the 
mortgaged premises consisted of a factory 
containing valuable machinery ; that the mort- 
gagor, having failed, his business was carried 
on in the factory in the name of his sons but 
under his own control ; that he had neglected 
to pay interest on the prior mortgages and 
that the taxes for four years were in arrear 
and took priority to the mortgages, and also 
that the mortgagor had been endeavoring to 
depreciate the value of the property in the 
market. The bill prayed for a receiver and 
an injunction. Affidavits were annexed to the 
bill establishing the insolvency of the mort- 
gagor, the inadequacy of the security and the 
non-payment of interest and taxes as alleged. 
An order to show cause was issued and upon 
its return was made absolute. The Chancellor, 
while referring to the decision of Chancellor 
Williamson, in Cortelyou v. Hathaway, as au- 
thority for the appointment of a receiver in 
such a case as this, expressed the opinion that 
the power of the court to appoint a receiver 
was a salutary one and should not be need- 
lessly restricted. He said he should exercise 
the power whenever the mortgagee was in- 
solvent,the premises were inadequate security, 
and prior encumbrances had been allowed to 
increase to the detriment of complainant’s 
security. , 

It will be observed that in this case the 
mortgagor himself was in possession.—Eb. ] 





EQUITY PLEADING and EVIDENCE. 


Denman v. Nelson. 
(Oct. Term, 1879.) 

In a suit for foreclosure, two of the 
defendants filed answers, alleging that 
the complainant was in the position of 
mortgagee in possession and has been 
collecting the rents, and in these an- 
swers they also made the “claim and 
charge” that the amount received had 
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been more than sufficient to discharge 
the mortgage. The cause having been 
set down for hearing on bill and an 
swer, it was insisted that this “ claim 
and charge” must be accepted as true. 

Tue Cuancettor J/eld, That this be- 
ing merely a claim and charge and not 
a statement of fact, but at most only 
an assertion of belief. was not required 
to be taken as true. Depositions relat- 
ing to the bond and mortgage, which 
are neither admitted nor denied by the 
answer, and in regard to certain con 


veyances of which the answer prayed | 


the production, were also held admissi- 
ble. So also was testimony to show 
that there ought to be an account, cit- 
ing Hudson v. Trenton Locomotive Co., 
1 C. E. Green 475. 

Reference made toa master to take 
the account. 


ASSESSMENTS- BILL TO REMOVE. 


Sutphin v. The Inhabitants of Trenton. 
[Oct. Term, 1879.] 

Bill to remove cloud from title. On 
demurrer and plea. 

Upon demurrer to a bill to remove a 
cloud from the title, if appeared that 
the encumbrance complained of was ¢ 
sale made by virtue of an assessment 
for opening a street in Trenton under 
the supplement to the charter (P. L. 
1867, p. 398, §77) which provides that 
the expenses of opening a street shall 
be fairly and justly assessed by com- 
missioners upon such lots or subdi- 
visions of lots as in their opinion will 
be benefited by the improvement. 

Tur Cuancettor: J/eld, That this 
provision would be construed as pro- 
viding for a constitutional assessment 
as was done in Passaic v. State, 8 
Vroom 538, and that the act not being 
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|assessment itself might be set aside be- 
cause, if such were the fact, it did not 
appear by the commissioners’ report 
ithat the amount did not exceed the 
| benefits, but that liability to be set 
aside did not per se render it null and 
void. 

Relief against it in that respect must 
be obtained by certiorari, the appro- 
priate remedy. 


DIVORCE—DESERTION. 


Cass v. Cass. 

[Oct. Term, 1879.] 
A bill which merely alleges that a wife desert- 
ed her husband on a certain date, and after- 





wards persistently remained absent from 

his residence, does not disclose any cause 

| of divorce known to the laws of this State. 
On bill and proofs taken ea parte. 
Mr. 7. W. Walker for complainant. 


This was a 


| Tue Vice Cuancertor: 
isuit for divorcee by a basband against 
his wife. The complainant has pro 
His bill alleges that 


|the defendant deserted him July 1, 


‘ceeded by bill. 


1871, since which date she has persist- 
ently remained absent from his resi- 
dence and has deserted and does. still 
desert bis child. 

The cause of divorce here specified 
is unknown to the laws of this State. 
Simply living separate is not a ground 
for divorce. Mere absence is not de. 
sertion. Rogers v. Rogers, 6 C. I. G. 
| 445 ; Test v. Test, 4 C. E. G. 342. To 
constitute desertion by a wife she must 
forsake her husband in violation of her 
duty to him and against his will, and 
wilfully and obstinately continue ina 
istate of separation from him for a 
continuous period of three years. But 
the absence here charged is merely 
from the husband's residence and not 


from bim. The parties may have eon- 





void the complainant is entitled to no) 
relief in this court on account of the) 
invalidity of the assessment. The! 


4 


stantly cohabited. Desertion is charg 
ed as happening on a certain dite, but 
then the charge dwindles to a mere 








°6 
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accusation of absence from the hus-|ful and obstinate continuance for the 
band’s residence. This is not enough. | statutory period. 

Absence is not the equivalent for deser-| No ground of divorce is alleged in 
tion and desertion itself is no ground |the bill and it must therefore be dis- 
of divorce, but may become so by wil- | missed. 


ee - —— 


CASES BEFORE THE INFERIOR COURTS 


MERCER COURT OF QUAR.- | lost, but sufficiently proved by him to 
TER SESSIONS. | have been articles of indenture for his 
a service) to one Samuel Edwards, in 
POOR LAW-—PROOF OF SETTLE-| what is now Ewing township, where he 
MENT. served until he was eighteen, at which 
egg ‘age, he was again bound by one George 
tiehvuodcetennddbaagse (who represented himself in the 
The effeet of Sec. 24 of the Peer Lew, Rev. indenture as the agent of Benjamin 
is SS, ees & Fee sees | Oaick) to Samuel Edwards until he 
in the township from sitting upon an ap-| 
peal from an order of settlement, is nulli- | was twenty-three years old. This last 
fied by the act of Feb. 28, 1849, P. L.. p,| indenture was delivered to William by 
129, Rev. p. 889, $264, which provides that|q daughter of Samuel Edwards, as he 
no judge shall be disqualified on account of | says, “the next day after he was free,” 
freeholders or inhabitants of which are and is in evidence. William has lived 
parties to the record. at various other places since, but never 
The law of 1878, P. L., p. 353, requiring that | acquired a settlement elsewhere. His 
the settlement of any pauper shall be | Son Alfred was born in what is now the 
proved by the affidavit of at least one repu- seventh ward of the City of Trenton in 
table freeholder resident in the ward, etc., l the year 1848. He applied to the ov- 
is mandatory, and the absence of such proof 
erseer of the poor of Trenton for re- 
lief, and the overseer, believing him 
not to be chargeable to the city, ap- 
plied to a Justice of the Peace, and 
On appeal from an order removing | after an examination of witnesses, whose 
suid Burrows and his family from | testimony has been sent up, the justice 
Trenton to the township of Ewing. | determined that the residence and set- 
Mr. Lambert Howell for Ewing. |tlement of Alfred R. Burrows—he 
Mr. Wm. L. Dayton for Trenton. | never having acquired one of his own— 
Srewarr. J.: William Burrows, the | followed that of his father, and that he 
father of the pauper, was born in Hope- | was consequently chargeable to the 
well township, in 1813. His mother | township of Ewing, and an order of re- 
was a slave, owned at that time by | moval was thereupon issued, From 
Benjamin Quick. William lived with | that order and the prior proceedings, 
Benjamin Quick until he was seven | the township of Ewing brings this ap- 
years old, and he then was sent (as he| peal. 
says “under papers,” which are now| A preliminary question relates to the 


residence in a county or township, the 


cannot be supplied on appeal ; and the act 
must be applied even to a case in which the 
settlement to be proved depends on a | 

' 





occurring in 1813. 
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competency of the court to try this ap- 
peal. The 24th section of the Poor 
Law (Rev. p. 841) provides ‘that no 
judge who shall reside in any city, 
town corporate, township or precinct 
where the dispute or debate shall hap- 
pen, shall sit in court upon any such 
appeal ;” and since a majority of the 
judges composing this court reside in 
Trenton, it was suggested that they 
were disqualified. Appeals in pauper 
cases were first given in 1740, 1 Nevill 
p. 259, §8. The above clause, however, 
was first inserted in the act of March 
11, 1774. Allinson, p. 415, $26. It was 
copied in the Revised Laws of 1820, p. 
46, §26, and in the Revised Statutes of 
1847, p. 888, §20, and, as previously 
stated, in the Revision of 1874, p. 841, 
$24. 

The effect of this provision, however, 
is, in my opinion nullified by the act 
of Feb, 28, 1849, P. L., 1849, p. 129; 
Rev., p. 889, §264, which provides that 
no justice or judge of any court of 
record in the State shall be disquali- 
fied from sitting in judgment upon the 
trial or argument on any cause, or of 
any point in controversy in any cause 
pending in such court, wherein the 
Board of Chosen Freeholders of any 
County, or the inhabitants of any town- 
ship or city, are, or may be, parties to 
the record, or otherwise interested, be 
cause such justice or judge is an in- 
habitant of such county, township or 
city, or liable to be taxed within the 
same. This, it will be noticed, was 
passed long after the previous statute 
and undoubtedly repealed it up to 
the time of the passage of the re- 
vision of 1874 ; and its insertion in the 
revision, whether by mistake or other 
wise, the repealer having been also re- 
enacted, both acts having been approv- 
ed on the same day, and being radically 
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inconsistent, does not avoid the effect 
of the prior repeal. 

The idea that the residence of a judge 
can effect his impartiality when his 
place of residence is also that of the 
litigant bas long been abandoned, and 
may well be left to oblivion. 

In Bank of New Brunswick v. Arrow- 
smith, 4 Hal. 284, 290, Chief Justice 
Ewing, speaking of the obsolete aver- 
ment in pleading that the defendant 
was in custody, said: ‘‘ The allegation 
may well be consigned to the same 
neglect as John Doe and Richard Doe 
who formerly appeared very regular at 
the foot of our declarations as the 
sureties vf the plaintiff's prosecution, 
but who have for some time past si 
lently withdrawn their useless services, 
and ceased to pledge their airy respon- 
sibility.” 

The conclusion is, that the court, as 
at present constituted, is competent to 
hear and determine this appeal. 

The facts already stated and the law 
(Rev., p. 844, $33,) as applied to them, 
satisfied the justice below that the set- 
tlement of William Burrows at the 
time of Alfred’s birth, was in Ewing 
township,and that Alfred, never having 
acquired a settlement of his own, takes 
now that derived from his father, and 
that consequently he should be remov 
ed to Ewing. 

It is perhaps unnecessary to state 
that this court is also satisfied with 
this conclusion since, unfortunately, 
the mode of establisuing a settlement 
has lately been so altered, that in ap- 
plying it to this cause, we are unable to 
affirm the order of the justice. 

The law referred to requires that the 
settlement of any pauper applying for 
relief shall be proved before the jus- 
tice, by the affidavit of at least one re- 
putable freeholder resident in the 




























28 THE NEW JERSEY LAW JOURNAL. 


township or ward, which the said poor 
person claims as his place of residence 
and settlement (P. L. 1878, p. 353). 

There is in this case no proof what- 
ever by any freeholder of any town- 
ship or ward in this State, to establish 
the settlement of Alfred Burrows, and 
as the act is mandatory, the court, with 
reluctance, is compelled to reverse the 
order of the justice. 

It was insisted by the couns-1 of the 
City of Trenton, that under the section 
(Rev., p. 842, 


ments of form on such an appeal, and 


$25,) allowing amend. 


also under the section (Rev., p. 845, | 


$43.) allowing amendments of any de- 





fects of substance, this court if con 
vineced that the pauper’s residence is in 
Ewing, should affirm the order for his 
removal. But no power of the court 
to amend matters of form or even of 
substance, can supply a_ total want of 
statutory proof; and the counsel add- 
mitted the im practicability, or perhaps 
impossibility, of proving in 1879, by a 
reputable freeholder of Ewing, that in 
1813 William Burrows’ mother 
slave in Hopewell, and also the subse- 


was a 





| 2 . . 

quent facts necessary to fix his settle 
|ment in Ewing. 

Let the order be reversed with costs. 


a a 


MISCELLANY. 


OBITUARY. | 


GEORGE ALLEN ANDERSON. 





At a session of the Mercer County Court, 
held on Friday, December 12th, 1879, the fol- 
lowing resolutions were adopted by the bar 
and ordered by the court to be entered on the 
minutes : | 

The Bar of the County of Mercer, being | 
desirous of expressing their esteem and great 
respect for the memory of their late fellow- 
member, George Allen Anderson, hereby 
adopt these resolutioas, and request the court 
to enter the same upon their minutes : 

George Allen Anderson was a native of this | 
county, was prepared for College in the city of | 
Trenton, and was graduated at the College of 
New Jersey in the year 1860. He studied law | 
in this city and came to the bar in the year | 
1863 as an attorney and was admitted as a| 
counsellor in tle year 1866, 

He was an active and able practitioner, zeal- | 
ous for the interests of his clients, and court- 
eous in his professional conduct and in the | 
presentation of causes before this and our | 
other courts. 

He filled with ability the offices of Solicitor | 
of the Board of Chosen 





Freeholders of this | 
County, and Attorney of the Townships of | 
Hamilton, Hopewell and Lawrence and the | 
borough of Chambersburg. 

The purity of his character, his genial dis- | 
position, and his industry and ability made! 


r 


him prominent, not only in his professio na 
life, but among all men, and his death is a 
loss which will be felt by all classes of our 
community. 
Resolved, That we tender to the family of 
the deceased our heartfelt sympathy. 
Resolved, That a copy of these resolutions 
be spread upon the minutes of this court, and 
a copy transmitted to the family of the de- 
ceased, D. Cooper ALLINSON, 
G. D. W. Vroom, 
Levi T. Hannum, 
Committee appointed by the court. 
'The court was then addressed by Messrs. 
D. ©. Allinson, Wm. L. Dayton and I. W. 
Leanning, who spoke of the life and character 
of Mr. Anderson and testified their respect 
and affection for him in the warmest terms. 
Judge Stewart afterwards addressed the bar 
concurring in their resolutions and remarks, 
and in a few affectionate words delineated the 
character of Mr. Anderson and expressed his 


/own regard for him. 


COURT OF ERRORS. 


Decisions were rendered in the follow- 
ing cases at the November Term of the Court 
of Errors, Dec. 6, 1879: 

Devise 


DeCamp v- Dobbins. On Appeal. 
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for charitable use. Decree affirmed. Opin_; ‘Township of Union v. Rader. 
ef ion by Ch. Justice. | Same v. Avery. 
r * Haston v. Castner. On Appeal. Frandu-| Same v. Davenport. Error. Unity of 
¥ lent conveyance. Decree affirmed. Doctrine | object of act of legislature. Opinion in 10 
modified. Opinion by Ch. Justice. | Vroom 509 concurred in. The debts held to 


Lehigh Valley R. R. and Morris Canal Co.,| be within the purposes of the act. Judg- 
ete., v. McFarland. On Appeal. Charter of | ment affirmed. Opinion by Chancellor. 





Morris Canal Co. Injunction against remov-| Smith and Bennett v. State. On motion. 
¢ ing flash boards made perpetual. Order re-| Defendant not twice in jeopardy. New trial 
hy versed. Opinion by Depue, J. .- properly granted. Sec. 2N. J. L. J. 374. 

y | Graves v. Coutant. On Appeal. Vendor’s | 

b | Lien. Decree affirmed. Opinion by Seud- | THE STATE v. GRAHAM. 

et der, J. be 

Bs Halsted v. State. Error. Indictment of | At a session of the Supreme Court in No- 


Freeholders of Hudson Co. Intent not nec-| vember last, Thomas Graham, whose testi- 
essary to make statutory crime. Judgment! mony as an accomplice was used on the trial 
affirmed. Opinion by Ch. Justice. (of Benjamin T. Hunter for the murder of 

Spear v. State. Error. Indictment for| John H. Armstrong, was brought into cour, 
exceeding limit of appropriation for the next | and the Attorney General said that as he had 
fiscal year charges no intelligible offence. | been advised by the court not to enter a nolle 
Judgment reversed. Opinion by Ch. Justice. | prosegui, and as he had acquired control of 

Howell v. Shurts. On Appeal. Same prin-| the case solely for the purpose of presenting 
ciple involved as in Haston v. Castner. De-| the question to this court, the only course left 
cree affirmed. Opinion by Ch. Justice. to him was to send the case back to the county 

Weiss v. Dayer. On Appeal. Premium | of Camden to be tried, or for such course to 
on gold in which estate is invested is part of | be taken there as that court may think prop- 
the principal and not income. Income for | er ; that he would of course take no further 





first year belongs to life tenant. Decree re-| action in the case himself, having expressed 


¥ 


versed. /his opinion that defendant ought not to be 
4 Beatty v. Trustees of Universalist Church at | prosecuted, but would send the case back to 
‘ Sparta. On Appeal. Decree affirmed for rea- ‘the Prosecutor 
4 sons given by the Chancellor. Mr. Peter L. Voorhees and Mr, Philip S. 
4 McAndrews vy, Collered. Error, Use of | Scovel, for defendant, said that under the cir- 
; explosive material. Legislative authority no| cumstances they were willing to offer a plea 
protection. Distinction between public agents | of guilty of murder in the second degree. 

2 and private parties as to liability. Judgment) ‘The court consulted, and after an interval 
4 affirmed. Opinion by Chancellor, announced that they would accept that plea. 
9 Blackwell v. Blackwell On Appeal. The Attorney General then formally ar- 
RY Kirchner v. Miller. On Appeal. raigned Graham, who, under advice of his 
. Verrinder v. Verrinder. On Appeal. counsel, pleaded guilty of murder in the see- 
k Whitenack v. Embury. On Appeal. ond degree. 

Fai Wachsmuth v. Embury. On Appeal. The Chief Justice said: ‘*From motives of 
- Same v. Same. On Appeal. Decrees affirm- public policy we accept your plea, but we 
. ed for reasons given by the court below. think if ever a man ought to be hung it is 
Lehigh Valley R. R. Co. v. MeFarlan and) you. We give you all that the law allows for 

4 Halsey. On Appeal. Bill of Peace to re-| the degree of crime to which you have plead- 
3 strain eight suits at law. The suits involving ed guilty. ‘The sentence of the court is that 
ee different questions and different defences, held you be committed to the state prison for twen- 


that the bill would not lie. Decree affirmed. | ty years at hard labor.”’ 

Opinion by Depue, J. It is not casy to reconcile this course of pro- 
Lehigh Valley R. R. Co. v. Halsey. Same | cecding with the opinion of the court in State 

as the preceding. Decree affirmed for the vy. Graham. It was expected that the sen- 

same reasons. tence would be accempanied by a recom- 
Black v. Black. On Appeal. Decree re- mendation topardon. See 2 N. J. Law Jour- 

versed and new decree for last note of $1,000 nal, 135 and 158, and United States v. Oliver 

substituted. Four judges voted to affirm. ‘cited on page 135, 
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THE ESSEX BAR ASSOCIATION. 


At a meeting of the Essex County Bar Asso- | 
ciation, held Dec. 2d, the following standing | 


committees were appointed : 

On Admission—David A. 
erick Frelinghuysen, John A. Miller, Jr. 

On Grievances—Albert P. Condit, John P. 
Jackson, Joseph Coult, William B, Guild, Jr., 
George F. Tuttle, Oscar Keen, Frank B. Allen. 

On Amendment of Laws—Wm. H. Francis, 
Samuel Morrow, Jr., Benjamin C. Potts, 

On Legal Education—Cortlandt Parker, 
Thomas N. McCarter, Frederick H. Teese. 


Ryerson, Fred- 


The Committee on Admission of New Mem- | 


bers presented a favorable report upon several 
applications for membership, which had been 
referred to them, 
and concurred in. 
Judge McCarter presented the following : 
Resolved, That in the opinion of this Asso- 


The report was accepted 


ciation it is desirable that the Fall term of the | 


court of this county shall hereafter commence 

on the third Tuesday of September, and that 

the succeeding term of each court shall com- 

mence on the first Tuesday of January, and 

that a bill for that purpose be prepared and 

presented to the Legislature at its next session. 
The resolution was adopted. 





PARKER’S CONDUCTOR GENER- 
ALIS. 


There is a curious old book, now rarely to 
be found, which contains a good deal of learn- 
ing, which, although it may be antiquated, is 
oftep very useful and is not easy to obtain. 
This book is especially interesting to Jersey- 
men because it was compiled by James Par- 
ker, Esquire, ‘‘late justice of the peace in 
Middlesex County in New Jersey.” It is call- 
contains the 


ed the Conductor Generalis and 


law relating to ‘‘the office, duty and authority 


of justices of the peace, high sheriffs, under | 


constables, gaolers, jurymen and 


sheriffs, 


overseers of the poor, and also the office of 


clerks of the peace and of assize, ete.” com- 
piled chiefly from Burn’s Justice and the sev- 
eral other books on those subjects. It was 
published in New York in 1788. 

The chapters on the office and duty of the 


sheriff and of the clerk of assize seem to have 


been prepared with especial reference to New 
state | 


York and New Jersey, and while they 
the law as it is in the English books the forms 


and practice are adapted to the use in these 
States. 


These chapters contain many rules 








|and forms which have been handed déwn 
| from sheriff to sheriff or from clerk to clerk, 
but of which it is not easy to find the author- 
ity in the books. Most of them remain un- 
| changed to this day, but others are happily 
obsolete. This formula, for example, is hard- 
ly cons stent with our notions, who regard a 
verdict of not guilty as an act of justice rather 
than of mercy: ‘“‘If the jury say not guilty, 
then the clerk must say to the prisoner ‘Down 
upon your knees and say, God save the peo- 
bench.’” A man 
who is acquitted may often feel inclined to 


ple and this honourable 


bless the judge for his mercy in letting him 
off, but the theory is that only the innocent are 
acquitted and that they stand upon their rights. 
The same page of this book, (and this chap- 
ter was written expressly for use in New York, ) 
contains full directions in regard to the ben- 


efit of clergy. If he prays his clergy and may 


have it in law, the ordinary must be called to 

| Skow him the book, and when he has showed 
it to him the clerk must say, Legit ut clericus 
vel non ? If the ordinary says Legit, then the 
form of entry must be, et traditio et libro, legit 
ut clericus; and then must the prisoner be 
burned in the hand. But if the ordinary 
| saith Non legit ut clericus, the prisoner must 
| be executed. 


NEW BOOKS. 





| THe STRUGGLE ror Law, by Dr. Rudolph von 
| Ihering, Professor of law at the University 
from the fifth 
German Edition by John J. Lalor, of the 


Callaghan & Co. 


of Goettingen, translated 


Chicago bar. Chicago : 


L879. 


This is the substance of a lecture delivered 
by the author of the Spirit of the Roman Law 
The 


struggle of nations and individuals for their 


| before a society of Jurists in Vienna, 


rights the author regards as the origin of law 
and insists upon it as aduty they owe to them- 
selves and to society, not only for the sake of 
their own moral character but for the purpose 
of maintaining the existence of law itself, 
The origin of law, he says, was notin agree- 
ment nor in theory, but in conflict and labor. 
“Every principle which obtains had first to be 
wrung by force from those who denied it, 
and every legal right—the legal rights of a 
whole nation as well as those of individuals— 
continual readiness to assert and 
The real subject of the essay, 


sSuppost Ss a 


defend it.” 























Ths 
 e. 





forse Sa eee 
FO ee pee Fae ee ed 
SCE SI RN ERS DEAE. SR LS = 


aie 


| 


£ ¢ 
Auth 
a 

4 


Pei ape RS 





CO 
ad 
tw 
ill 
wl 
pa 
to 
of 
car 
pri 
ver 


pos 


me? 








Sete 





wes oy 


sae: 


ie 











THE NEW JERSEY LAW JOURNAL. 31 


however, is the struggle for ‘‘concrete law” or; ger. New York: Baker, Voorhis & Co. 
law in individual cases whether of persons or 1879. 

nations. ‘The struggle which is provoked by| ‘This is asubject upon which a systematic 
the violation of rights is not only the means | treatise is greatly needed. he fact that the 
by which the law is established, but a duty | too separate systems of the common law and 
which each man owes to his own moral char-| the civil law have been adopted indiscrimi- 
acter. The violation of a man’s legal right is | nately by different courts in this country, ren- 
an attack upon his person. It is not merely | der a study of these cases very confusing ; and 
his property which is at stake but his person-| although the rules that have been adopted by 
ality and his self respect, and resistance to the | the courts of each State may be well enough 
injustice is not a question of interest but of | established and the rules appear to be plain, 
character, and in asserting his own rights | they are in reality very difficult to apply to 
against arbitrary wrong, every man is doing | the circumstances of the various cases. The 





his share, whether he means it or not, of the| writing of this book was suggested to the 
great common work opposing arbitrariness | author by the difficulty which he met with in 
and establishing the dominion of law, so that | making a thorough examination of the sub- 
the struggle of each individual for his own | ject in the course of his own practice. ‘The 
rights is invested with moral dignity and ob-| want of system from which he suffered, he 
tains far reaching importance. In thus urg-| has taken pains to supply in the arrangement 
ing resistance to wrong the author must not| of this book. Giving at the outset the text of 
be understood as advocating litigiousness or | the civil law upon the subject and then the 
even as disparaging the charity that ‘‘seeketh | three principal rules of the law, he makes these 
not her own,” for he is careful to except those | three principal rules of the common law the 
cases where one’s property is claimed by a@/ main divisions of his subject. Under these he 
bona fide holder and to urge resistance only to | states the limitations and exceptions to each 
the aggressor. and then several minor rules under the third 

This moral aspect of litigation is apt to be| principal rule. Every rule and exception or 
lost sight of by lawyers who have to deal so} limitation is printed by itself in Italics and 
much with its practical results. They know so | the following chapter or paragraphs contain il- 
much of its cost that they come to think only | lustrationsand applications of the principlewith 
of the value to be gained. But with the people | a discussion of the cases. This arrangement 
it is far different. What lawyer does not | of the subject and mode of printing increase 
know that it is not enough to tell an injured | the size and doubtless the expense of the book, 
man that it will not pay to bring a suit against | and the publishers have done their best to 
one who has wronged him? He has suffered | make it reach the dimensions of the traditional 
& wrong and insists on his rights being vindi-| law book, but we think it is justified by the 
cated no matter what it may cost him. In this | gain in clearness and ease of reference. The 
he is quite right and if the vindication | cases appear to have been diligently collected 
and the doctrines are generally stated fully in 
administration of justice. ‘The difference be-| the words of the court, but it seems to us as 
tween the two views of the matter is well|derseyimen that an excellent chapter might 
illustrated by the old story of the German! have been made from the opinion of Judge 
who paid a lawyer ten dollars to make Hans | Elmer in Terhune v. Colton, 1 Beas. 320, 
pay for a bridge which it would cost only five | which is, indeed, five times referred to as au- 





costs too much that is the fault of the 





to build. The lawyer paid for the bridge out | thority. 
of the ten, but his client was not satisfied be- 
cause he had not made ‘Hans build that! A Senection or Cases oN THE Law oF Con- 
pridge.” This book of Dr. Von Ihering is| rracrs, wrrn A SUMMARY OF THE ToPIcs Cov- 
very suggestive and well worth reading by | RED BY THE Cases, by C. C, Langdell. 
| Second Edition, 2 vols. Boston: Little, 
poses of actions which are apt to become| Brown & Co. 1879. 
| We are satisfied that a careful study of the 
—- | cases by which the principles of any branch 
A TREATISE ON THE APPLICATION OF PAYMENTS | of the law have been established and develop- 
BY Desror ro Crepitor, by George G. ine ed, is the best method of learning the law and 


every lawyer who cares for the moral pur- 


merely matters of business. 
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training the mind to the methods of sound | 
legal reasoning. The cases in these volumes | 


are judiciously selected and one who has 


followed them thoughtfully and intelligently | 


from the beginning to the end will be well 


equipped for dealing with a large number of 


very important topics of the law. 


Several new cases have been added in this | 
edition and the ‘‘Summary” has been entirely | 
rewritten. Under this modest title Prof. ! 
Langdell has written a series of thoughtful | 


and accurate legal essays upon the law of con- 
tracts. They are the result of patient exam- 
ination and earnest thought devoted to this 


subject, while teaching successive classes in | 


the law school every year for eight or nine 

years. We have not the space in this number 

to speak of it as fully as we would like to do 

and shall refer to it again. 

A TREATISE ON THE Law oF CAkRIERS AS AD- 
MINISTERED IN THE COURTS OF THE UNITED 


StaTEs AND ENGLAND, by Robert Hutchin- 
son, late of the Memphis Bar. Chicago: | 


Callaghan & Co. 187%. 

A TREATISE UPON THE LAW OF PRINCIPAL AND 
AGENT IN Contract AnD Tort, by William 
Evans, B. A. Edited and annotated by 
Marshall D. Ewell, L. L. D>. Chicago: Cal- 
laghan & Co. 1879), 

These books appear to us to be worthy of a 
more careful examination than we can give 
them in this number and we shall review them 
next month. 


VICE-CHANCELLOR’S CALENDAR 
JANUARY AND FEBRUARY. 
{ The place of hearing is Newark, at 10 a.m., 
unless otherwise stated. } 
Jan’y 6, Brewster v, Brant. Mr. Berry, Mr. 
Shafer. 
‘“* 8, Smith v. Smith. Mr. Leonard, Mr. 
Kalisch. 
* 10, Ludlum v. Buckingham. Mr. T. N. 
McCarter, Mr. A. Q. Keasbey. 
‘* 12, Milton v. Baldwin. Mr. Mann, Mr. 
Morrow, 
** 13, Demarest v. Hardham. Mr. Hub- 
bell, Mr. ‘Taylor. 


‘ 28, Renie v. Disbro. Mr. Johnson, Mr. 


29, Same case, 


Feb’y 3, Same case. 
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14, Harris v. Booth. Mr. Price, Mr. 
Hill. 

14, Howell v. City of Newark. Mr. 
Coult, Mr. Young. 

15, Anderson v. Anderson. Mr. Spen- 
cer, Mr. Carmichael. 


* 20, Denman v, Mendel. Mr. Whitehead, 


Mr. Morrow. 


* 21, Mechanics Bank v. H. C. Mf’g. Co. 


Mr. Whitebead, Mr. Lilly. 


* 22, Raynor v. Harris, Mr. Kimball, Mr. 


W, R. Wilson. 


‘* 22, Davis v. —~—,114.™m. Mr. Bergen, 


Mr. Berry. 


‘ 27, Donovan v. Donovan. Mr. Guild, 


Mr. Morrow. 


‘ 28, Sherman v. Trusdell. Mr. Morrow, 


Mr. Keen. 


McCarter. 


t, Same case. 

5, Clure v. Talmage, Receiver. 

10, Hill v. Joel Parker, Receiver. Mr. 
Taylor, Mr. Stevens. 





* Sayre v. Gardner. Mr. Borcherling, 
Mr. ‘Taylor. 

11, Sander’s Adm’r v. Howard Savings 
Inst. Mr. Pilch, Mr. McDonald. 

12, Daly, Receiver, v. Campbell. Mr. 
Savage, Mr. Vail. 

17, Haydock’s Ex’rs v. Haydock. 
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18, Same case. 
19, Fresch v. Wirtz. Mr. Deacon, Mr. i 
Newbold. i ] 
20), Haydock’s Ex’rs v. Haydock. } 
21, Same case. ‘ 

‘ 24, Cook v. Matthews. . 
‘24, Fresch v. Wirtz. Mr. Newbold, Mr. " 
Lippincott. bs 
** 25, Fiacre v. Reilly. Mr. Lewis, Mr. a 
McDermott. $ 
25, Elizabeth Bank v. Hadden. Mr, Par- st 
rott, Mr. Hodges. ~ 
‘25, Same v. Rowe. Mr. Parrott, Mr. : 
Gilhooley. 3 a 
‘* 96. Providence Bank v. Hamilton. Mr. ee ju 
Wilson, Mr. R. Allen. Fd in 








